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THE 


PREFACE. 
HE OBſcurity and Expence which 


1 neceſſarily attend the conducting of 
a Suit at Law, eſpecially where Special 
Pleadings are requiſite to be made, have 
long been the Subject of Complaint, not 
only to Clients who ſenſibly feel theſg In- 
conveniencies, but likewiſe to every con- 
ſcientious Practitioner of the Law. 

The Courts at NMaeſtminſter have lone 
been ſenſible of this Grievance ; and no- 
thing perhaps could be more agreeable to 
the Sages of the Law, as well as to 
Clients themſelves, than to point out ſome 
Method by which the Proceedings in a 
Suit may be contrated or reduced into 
Forms more conciſe, and conſequently leſs 
intricate and leſs expenſive than they are 
at preſent, 

To effect ſo deſirable an End, nothing 
will be more conducive than the diſbur- 
thening the Pleadings in a Suit of that 
great N umber of dark and obſcure Re- 
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„ 
ferences to ancient Cuſtoms and Things, 
with which (though they are now become 
obſolete, and apparently unneceſſary) the 
Proceedings at Law ſtill continue to be 


envelop'd, obſcured, and rendered unne- 
ceſſarily expenſive, 


The following Hiſtorical Treatiſe of 4 
Suit at Law is intended, not only to 1. 
ſuſtrate and explain ſuch formal Parts of 
our Writs and Pleadings, but to point out 
ſuch Parts of them as, having no other 
Foundation than in ancient Uſe and Cuſ- 
toms, it is apprehended, may be very well 
ſpared, and the remaining Part of the 
Pleagings thereby not only rendered more 
clear, ſignifcant and intelligible, but at 
the ſame Time leſs grievous to the Client, 


How far the Detail I have engaged in, 
may be found ſufficient to anſwer the End 
I had in View, muſt be left to the Reader's 
Judgment to determine. But, if from 
the Reflections and Obſervations, which 
are ſuggeſted in the Courſe of this Work, 
there is Matter ſufficient pointed out, to 
ſhew the Reaſonableneſs and Expedie 
of ſuch a Reformation in the preſent M 
of Law Proceedings, it is hoped ſome 
Gentleman who may be more equal to the 
Tk, will improve upon the Hints I have 


given, and more effectually point out the 


Manner in which ſuch a Reformation, or 
Amendment, 


— 


ener AEN 
Amendment, may be brought about; and 

that thoſe who alone have it in their Power, 

will one Day put a finiſhing Hand to a 


Work fo extremely neceſſary and ſo much 


wiſhed for. Till ſomething of this Sort 
be done, we muſt ſtill puzzle on in the 
obſcure and dark Tracts of Antiquity, in 
which the young Practitioners often loſe 
their Way, to the manifeſt Delay of Juſ- 


tice, and to the no ſmall Expence of the 


Client. 


King James the Firſt was ſo ſenſible of 
the great Burthenſomeneſs and Inconveni- 
encies arifing from the ſuperfluous Branches 
in Law Proceedings in his Time, that in 
a Speech in the Star-Chamber in 1614 


(as I have read in an old Tract of 7. 


Cooke's) he promiſed to cut them all off, 
though in Reality we do not find any great 
Matter was done towards it in his Time. 


And in the troubleſome Reign of his un- 


happy Son King Charles the Firſt (the 
Martyr to the Laws and Religion of his 
Kingdom) there was no Time for Re- 
flection on Matters of this Sort; but in 
the Reign of King Charles the Second, 
the Grievances ariſing from hence were 
thought ſo great, that the Courts at We/t- 
minſter, to their Honour be it remembered, 
took the Matter into their Conſideration; 
and in order to remove the expenſive, un- 
neceſſary, and vexatious Methods of Prac- 
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Branches of this overſpreading Vine have 


Knowledge only, juſt as they find 'em 


upon the ſeveral Writs of Formedon in 


R 8 
tice then in Uſe, they made a Rule to re- 
gulate the Law Proceedings, by which, 
as well as by ſeveral Acts of Parliament 
and ſubſequent Rules, many luxuriant 


from Time to Time been lopp'd off. 

But in doing this it is evident that ma- 
ny Intricacies and contradictory Methods 
(with reſpect to the old Grounds of Prac- 
tice, as will be ſhewn) were introduced, 
and many Things which might have been 
ſpared were ſuffered to remain; Things 
which at preſent render the Proceedings 
in a Suit not only contradictory, but al- 
together dark and myſterious, and unin- 
telligible, even, as it is imagined, to one 
half of the Practitioners themſelves; few 
of them diving to the Bottom for the 
Reaſon and Meaning of their Uſe, but 
contenting themſelves with a ſuperficial 


directed to be uſed in the Books of Prac- 
tice. | 


It is well known that there were for- 
merly various Kinds of Actions made uſe 
of upon different Occaſions, eſpecially in . 
the Court of Common Pleas ; and the Ori- 
ginal Writs employed in ſuch Actions were 
as various as the ſeveral Cauſes of Actions 
upon which they were grounded. Hence 
we meet with Actions of Aſize, Actions 


Deſcender, 
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Deſcender, in Remainder, and in the Re- 
verter, Gc. all which are now laid aſide, 
and ſupplied by others, viz. by Eject- 
ments, G WGS. Ae n 
Again, the ſuing out Special Originals 
in the Court of Common Pleas, and filing 
Bills in the King's Bench were always the 
neceſſary Introductions to a Suit; and tho 
theſe are much laid aſide too, (for gene- 
rally ſpeaking they are not uſed in one 
Action in an ; furs #7 and when they are, 
it is more to enhance the Expence and 
hurt the Parties, than for any real Uſe or 
Neceſſity there is, or need be, for them) 
yet we continue in our Writs and Plead- 
ings many formal Matters which have 
Reference to them, and which (as they 
are mere Formalities, are really unneceſ- 
ſary, and tend only to render the Pro- 
ceedings more intricate and expenſive,) 


alſo may be ſaid with Regard to many 
other Things now uſed in a Suit. 

When one conſiders the great Number 
of Amendments that have from Time to 


order to prevent the vexatious Behaviour 
of Suitors towards one another, one would 
imagine no Grievance of this Kind could 
remain; and yet is not many a poor Man 


Coſts of 7 or 81. (and frequently more) 
83 A4 der 


might very well be ſpared. The ſame 


Time been made in Point of Practice, in 


at the firſt Inſtance ſaddled with a Bill of 


ii 
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for drawing, 1ngro//ing and filing a Special 
Original, &c. and this for a Debt per 
of ten ot twelve Pounds only, when 


Plaintiff had as ſpeedy a Remedy, — as 
beneficial a one by a Lalitat or Capras for 


the ſmall Expence of 11. 14s, 6d. inclu- 


ding 105. 64. for the Arreſt ? It is ama- 


Zing that any Man can reconcile this to 
his own Conſcience, merely by ſaying it 
is the allowed Method of Practice; never- 


theleſs Inſtances of this Kind frequently 


occur, which in my Opinion do not a 
little contribute. to the Diſgrace of the 


Profeſſion. 

The Abuſe that was made of the Bill 
of Middleſex before the i 3th of King Charles 
the Second was ſcarcely greater than that 
now hinted at. Then indeed it was in 


the Power of any one Man, at a ſmall 


Expence, to hurt the Credit of many, by 


arreſting, them by this Writ, for large Sums, 


and by not declaring, ſuffer the Aion to 
drop without paying any Coſts. Here, 


however, if the Defendant could give Bail 
to the Sheriff, he frequently got rid of the 


Suit ; but the Pretence for ſuing out a 
Special Original is, that the Sheriff ſhall 
not take Bail at all, in order thereby to. 
elude thoſe moſt excellent Laws made in 
Favour of the Liberty of the Subject, or 
elſe to enhance the Attorney's Bill and 
increaſe the Coſts of Suit, which renders 


the 


PR E F A C E. 
the Difficulty the Defendant lies under, of 
paying'the Debt and Coſts, ſtill the greater. 
It will be needleſs to mention here any 
further Inſtances of the Abuſe: made, or 
the Inconveniencies ariſing from the pre- 
ſent Modes of Proceediny, as many more 
will be pointed out in the enſuing Treati/e, 
in which the preſent Practice will be ſhewn, 
as it is conceived, to be either ſuperabun- 
dantly formal and methodical, or elſe de- 
fective even to a Fault. 
From what has been ſaid, it is appre- 
hended that it will ſufficiently appear to 
the Reader, that by omitting or lopping 
off many merely formal and fictitious 
Matters now uſed in a Suit, and thereby 
reducing our Writs and Pleadings to more 
conciſe, plain and ſignificant Forms, it 
will be no difficult Matter to ſet aſide in 
a great Meaſure, if not altogether, the 
Objections that are made to the ordinary 
Proceedings in Suits at Law, and to ren- | 
der the whole more intelligible and leſs 
expenſive. , BED 
That ſome of our Formalities are be- 
come ridiculous to every ſenſible Perſon, I 
believe will be granted; as alſo, that many 
are uſeleſs and unneceflary. Let me then 
alk this Queſtion, Whether it be moſt 
prudent to continue ſuch Things, which 
are an Oppreſſion and Burthen upon the 
Subject, in Reference to old Laws and 
So” rd Cuſtoms, 


PREFACE 
Cuſtoms, or to reform and eaſe them by 
new ? | 


Tf it ſhould be objected, that a Refor- 
mation of this Kind may prove hurtful to 
the Practice in general, I can only anſwer 
that I am inclined to think the contra- 
ry. As Things are at preſent circumſtan- 
ced, many People would ſooner be con- 
tented to loſe their Right, than encounter 
with the Diſficulties of the Law; for where 
is the Encouragement to a Suitor, when 
after having been at a conſiderable Ex- 
pence in order to obtain Juſtice againſt 
ſome litigious Adverſary, perhaps for the 
Omiſſion of ſome mere Matter of Form 
he ſhall become intangled in a Demurrer, 
or ſhall be obliged to drop his Suit, and 
pay Coſts, or go through the whole Pro- 
ceedings afreſh? Or, ſuppoſing he ſues 
for a juſt Debt, he ſhall be obliged to ex- 
pend twice as much as the Debt he ſues 
for amounts to, before he ſhall be able to 
obtain a Judgment or Verdict; and after 
he has ſucceeded thus far, he 1s certain of 
being Money out of Pocket to carry that 
Judgment into Execution. | 

From ſuch Conſiderations as theſe, 
Peopie are often deterred from having 
Recourſe to the Law in order to recover 
what is ever ſo unjuſtly with-held from 

them. 
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them. And hence it is that Attornies, 
like Phyficians and Surgeons, are ſeldom 
applied to but through mere Neceſſity, and 
then, not without the moſt terrible Ap- 
prehenſions for the Coſts of Suit. 

And indeed there is but too much Rea- 


ſon for this; for the Law is fo loaded with 


Stamp Duties and Office Fees, that theſe, 
together with Counſel's Fees, are ſufficient 
to deter Men from ſeeking for Remedies 
at all. .In the mean Time the Attorney 


lies under no ſmall Difficulty to ſatisfy his 


Client, that theſe Fees make up the Bulk 
of his Bill. Certain it is, that when theſe 
Fees come to be deduded, there are but 
few Mechanics who would be contented 
with ſo little Profit for their Induſtry, as 
an Attorney is allowed for condyCting a 
Suit at Law. 


It is well known that not many Years 


ago half a Guinea was the common Fee to 
an Opening Counſel, and in common Caſes 
a Guinea to a ſuperior one, or Pleader; and 
though it 1s as well known now that there 
is not a Gentleman at the Bar who will ac- 
cept of ſuch Fees, yet there is ſo little 
Conſideration in the Allmwance of Coſts, 

that for this, in common Caſes no more 
than 11. 11s 64. is allowed as the common 
Coſts; the Conſequence is, that the extra- 
Coſts muſt be paid by the Client, which, 

with Execution Fees, (in all Caſes for 
| ſmall 
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ſmall Debts of 4 or 5/.) make the Remedy 
worſe than the Diſeaſe, Is this reaſon- 
able? or is it an Encouragement to Men 
to become Suitors to the Courts of Law 
for Juſtice? This is mentioned as a Hint 
to ſhew the Neceſſity of a more equitable 
Manner of taxing Coſts, and not -as any 
Reflection upon the Gentlemen at the Bar. 

And here I cannot but obſerve, that 
whilſt an Increaſe of Cuſtoms on Goods 
and Merchandize affords the Merchant 
and Mechanic an Opportunity of enhan- 
cing the Prices of their reſpective Commo- 
dities, no additional Weight of Taxes, no 
extraordinary Dearneſs of Proviſions, or 
any other of the Neceſſaries of Life, work 
any Change with reſpect to the Attornies; 
but what was their Fee three hundred 
Vears ago, remains the ſame to this Day. 
Is not this a Hardſhip upon them?; 


But to return. What adds to the Miſ- 
chief ariſing from the preſent Intricacy of 
Law Proceedings, as it reſpects the Prac- 
titioners of the Law, is, that Clients, ter- 
rified by the great Coſts which neceſſarily 
attend the Proſecution of a Suit in the 
Courts at Veſiminſter, are driven into an 
inferior Court within the Confines of this. 
Metropolis, which greatly ſubſtracts from 


the Buſineſs in the Courts at Weſiminſ/ier. 
In 
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In this Court, juſt alluded to, poor Men 


are arreſted for forty Spillengs ; a ſhocking 
Inducement for having Recourſe to it! 


And there too upon the Service of a Pro- 


ceſs they are preſently run up to an Execu- 
tion, and impriſoned for very trifling Sums, 
with as much Severity as for ever ſuch 


great ones in the Courts above. 


It were therefore to be wiſhed, for the 


Sake of the Poor, that Courts of Con- 
ſcience were eſtabliſhed to take Place 
of it, and that Matters of greater Concern 
were confined to the Courts at Weſtminſter 
only. Though with regard to ſuch Cauſes 
as are not cognizable by a Court of Con- 
fcience, while the preſent Intricacy and 
enormous Expence, attending the Proceed- 


ings in a Suit in the Courts at Weſtminſter, | 
continue, ſuch an Alteration can hardly 


de hoped for; for, unleſs a Law be en- 


ated for the Purpoſe, Clients will have 
Recourſe to that Court, where their Suits 


are likely to be ſooneſt ended, and at the 
leaſt Expence. 


But were the Reformation ſo much 


wiſhed for, once eſtabliſhed; were our 


Pleadings and Mode of Practice reduced 
to a more plain, leſs intricate, and leſs ex- 
penſive Method, the Difficulties and Hard- 
ſhips upon both Attornies and Clients 


would vaniſh ; and inſtead of ſuch Altera- 


tions proving hurtful to the Profeſſion in 
general, 
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general, the Obloquies it at preſent la- 
bours under would be removed, Clients 
would find it their Intereſt to apply to 
the Courts above rather than to an inferior 
Court, and the Buſineſs at Weſtminſter 
would not _ of receiving a conſiderable 
Increaſe 

Till = fig defirable Event is brought 
about, the following ſhort Treatiſe may at 
leaſt ſerve to facilitate the Study of the 
practic Part of the Law, by giving the 
younger Practitioners an Inſight into fo 
much of the ancient Forms and Methods 
of Practice, as may tend to illuſtrate and 
explain ſuch formal Parts as are ſtill re- 
tained in our Writs and Pleadings, and are 
the Means of rendering them obſcure, and 
to many unintelligible. 


Having given the Reader a ſufficient 
Inſight into the Nature and Deſign of the 
following Work, it remains to take No- 
tice of one Objection, which perhaps may 
be made to the Manner in which it is 
executed. 

It may, very probably, be obj ected, 
that too many common and familiar Mts 
which are to be met with in Books al- 
ready extant, are here introduced; but 
the Reader is deſired to conſider, that theſe 
Forms were introduced either the better to 
explain what related to them, or in order 
to ſhew the Difference therein between 


the 
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the two Courts, and were abſolutely ne- 
ceſſary for that Purpoſe ; ſuch, however, 
may be eaſily paſſed over. 

For the reſt, I am not unconſcious of 
many Faults, which may be found in the 
Courſe of the enſuing Pages; I have not 
Vanity enough to think the Performance 
is ſo compleat, or ſo well executed as the 
Subject deſerves. If however what I have 
done ſhould induce ſome abler Pen to cor- 
rect its Errors, and more fully point out 
the Reaſon and Grounds of our Writs and 
Pleadings, and expatiate more largely on 
the Means of eſtabliſhing the Reforma- 
tion aimed at, I ſhall think my Time and 
Labour not ill beſtowed ; and that I may 
deſerve and hope for that Candour, which 
may be neceſſary to excuſe the Inaccura- 
Cies 0 this Performance. 
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SULT. at LAW.” 


S the following Sheets are defi gned 
to exhibit the 5 Forms of ; wt 
ceedings, uſed in an Action at Law 

in the Courts of King's Bench and 

"Common Pleas, from the original 


Procef 806 to the Execution; ſo far at leaſt 


as may ſuffice to explaln and illuſtrate the 


formal Parts of ſuch Proceedings, and to 
point out the Grounds and Reaſons for the 


Uſe thereof; it-will be proper to ſay ſome- 


thing, by Way of Introduction, concerning 
the Griginal of "theſe two courts. 
The Court of King's Bench is that, out of 


which all the * Courts of Law wefe ori- 
ginally formed. 


Times of the Saxons and Danes our Kings did 


hold a Court of Juſtice, wherein they uſed. to 


fit in Perſon, and to judge not only according 


to Law, but alſo to Equity; and that as Pe- 
titions and Appeals Mg burthenſome ta 
the Prince, he was under a Neceſſity of ſub- 


ſtituting ſome Perſon to adminiſter Juſtice to 


his Subjects.” The Perſon ſo ſubſtiruted was 


inveſted 'with proper judicial Authority as the 
King's Chief Juſtice z and as there was wa” 
B ut 


t appeats from the moſt 
ancient and 3 Hiſtorians, that in the 


4 


4 this. 
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but one Court for the Determination of Civil 
Cauſes of all Kinds, fo he had in Effect the 
whole Power, not only of the Chief Juſtice of | 
the King's Bench, but likewiſe of the Common 
Pleas and Exchequer, centered in him for a long 
Time, viz. till the Reign of King Richard the 
ſecond, (as it is preſumed) who made 700 
other Juſtices, and aſſigned to each a diſtinct 
Juriſdiction, that is, one of the North, and 
the other of the South Part of England, which 
ſomewhat diminiſhed the great Authority of 
the former, who notwithſtanding was ſtill 
looked upon as the Chief, and was accordingly 
ſtiled Capitalis Angliæ. Fuſticiarius. © "0p 
The Court wherein the Chief Juſtice ſat was 
part of the King's Palace. It was called 
Curia Domini Regis, and was removable with 
the King's Houſhold, And by the 28 Edw, 
1. c. 5, this Court is to follow the King. In 
this Court all Differences which happened be- 
tween the Barons, and other great Men of the 
Realm, were heard and determined ; and like- 
wiſe all Cauſes, as well concerning Common 
Pleas, as Pleas of the Crown ; but Matters of 
an inferior Nature, between Subject and Sub- 
Ject, as Contracts, Debts, c. were then uſu- 
ally determined in the County, and Hundred 
Courts, which were the original Courts for 
ſuch Purpoſes in thoſe Days. 
Afterwards King Hen. 3. being requeſted by 
the Nobility, granted by Magna Charta, or 
the Great Charter, that Communia placita non 
ſequerentur Curiam ſuam, ſed in loco certo tene- 
rentur. 


* —_— 
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* In loco certo.— M ęſiminſter Hall, with the Ex- 
cheguer, was the King's Palace at this Time; the 
Hall 
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rentur *, This Great Charter, or the Revival 
of the Saxon Laws of King Edward the Con- 
feſſor, had before been granted by King Henry 
the firſt, to ingratiate himſelf with his Ba- 
rons, in Prejudice to his elder Brother Duke 
Robert, and was a Bone of Contention between 
the Kings and their Subjects for near 200 
Years afterwards, being ſom-times granted, 
then recalled, not being fully confirmed to 
the Subjects until the gth of this King. 

By this AR, the Court of Common Pleas was 
ſevered from the King's Bench, (fo called from 
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Hall was built by King Miliam Rufus, and the Courts 
of Law held there; and whenever the King's Houſe- 
hold removed from it, the Courts of Law alſo did, 
and followed the King, until the making of AV. C. 
from which Time the Court of C. P. by virtue 
thereof, remained fixt, and continued to: be held in 
this certain Place, not withſtanding the King's re- 
moving from it. And it has continued to be a Place 
for the Courts of Law ever ſince, unleſs upon very 
extraordinary Occaſions. Ka 

* There is a notable Remark in Hiſtory, that at 
the renewing the two Great Charters by this King, 
the Lords Spiritual and Temporal being aſſembled, 
with each a lighted Taper in his Hand, before him 
in Weftminſter Hall, the Archbiſhop of Canterbury 
denounced a Curſe againſt thoſe who ſhould violate 
the Laws, or alter the Conftitution of the King- 
dom, After which the Lords threw down their 


lighted Tapers upon the Ground, crying out, So may 


the Souls of theſe, who ſhould violate the Charters, 


ſmoke and flink in Hell, So precious were thoſe 


Laws then eſteemed, and are now reckoned, and it 
is hoped ever will remain the Bulwark of Engliſb Li- 
berties. This Anathema was denounced ay J» 1253- 
There was another Excommunication againſt the 
Breakers of this Charter, denounced the 25 Ed. 1. 
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an old Saxon Word, Banc, ſignifying an high 
Seat whereon the Kings uſed to fit); for be- 
fore this Charter, all Pleas were held indiffer- 
ently therein, -and conſequently the Common 
Pleas did follow the King, Ubicungue, fuerit in 
- Anglia, with the Court of King's Bench; and 
though ſome have been of Opinion that the 
Court of Common Pleas was created by Magna 
| Chart-., yet by the Proviſion in the next Chap» 
ter, viz. Et ea que per eoſdem, (1. Juſticiarios 
Itinerantes) propter Difficultatem aliquorum Ar- 
ticulorum, terminari non poſſunt, referantur ad 
Juſticiarios noſtros de Banco et ibi terminentur, it 
is manifeſt, that at the Time of making of Mag- 
na Charta there were Juſticiarii de Banco; which 
muſt, as my Lord Coke obſerves, be meant of 
the Common Pleas, This is eaſily reconciled, 
by conſidering, that Juſticiarii de Banco uſed 
to fit, and all Pleas were held indifferently, in 
one and the ſame Court, which was the King's 
Bench; but after that Act, Common Pleas were 


ſever'd and held apart, and became the Bu- 


ſineſs of a diſtinct Court, viz. of the Court of 
Common Pleas. 

At this Time, tis ſaid, begun the Study of 
the Common Law, and the Chief Juſtice of the 
King's Bench was no longer ſtiled Capitals 
Angliæ Juſticiarius, but Copitali Fuſticiarius 
ed Placita coram Rege tenenda, vel Juſticiarius 
de Banco Regis; and the Chief Juſtice of the 
Common Pleas was ſtiled, Juſticiarius de Banco. 

The two Courts being thus ſeparated, the 
King's Bench was now, eſpecially exerciſed in 
criminal Matters and Pleas of the Crown ; and 
the handling of private Contracts, and civil 
Actions, was left to the Court of Common 
Pleas, which ſeem, by the 12 & 13 Cb. 4 

M. 


* 
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M. C. to be eſpecially limited to this Court, 
and the King's Bench to be thereby reſtrained 
from holding Pleas thereof: and therefore, 
afterwards, all Writs returnable in the Common 
Pleas were returnable Coram Fuſticiariis noſtris 
apud Weſtmonaſterium; but Writs returnable in 
the King's Bench continued to be returnable 
Coram Rege, vel Coram nobis ubicunque fuerimus 
in Anglis. | 

Therefore, when we read at this Time, (as 
we often may) that The Suits in the King*s 
© Bench were originally Suits for Offences only, 
« and Matters that were againſt the Peace of 
« the Realm, Sc.“ here the Term origina 
muſt be underſtood to mean immediately after 
Magna Charta, for before the making of this 
Statute (ſays my Lord Coke) Common Pleas 
might have been holden in the King*s Bench, 


and all Writs were returnable in the ſame Bench; 


and becauſe tkaCourt was holden Coram Rege, 


. 


and followed the King's Court, and was re- 


turnable at the King's Will, the Returns were, 
Ubicunque fuerimus in Anglid; whereupon ma- 
ny Diſcontinuances enſued, great Trouble was 
given to the Jurors, great Expence to the 
Parties, and great Delay of Juſtice : for which 
Cauſes this Clauſe of Magna Charta was made. 
And the Pleas of the Crown were divided into 
High Treaſon, Miſpriſion of Treaſon, Petty Trea- 
ſon, Felony, &c. and were limited to this Court, 
| becauſe contra Coronam et Dignitatem Regis; ſo 
that of theſe the Common Pleas cannot hold 
Plea. + But to ſhew that Common Pleas may be 
holden in the King's Bench, my Lord aſſigns 
theſe Reaſons, viz. 1ſt, It is to be obſerved, 
the King is out of the Statute, and may ſue in 


B 3 | that 


that Court; 2dly, If a Man be in Cuſtody of 


* 
hs by m n 
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that Court, any Perſon may charge him with 
an Action therein for Debt, Covenant, or the 
like perſonal Action, becauſe be that is in 
Cuſtody, ought to have the Privilege of that 
Court; 3dly, Any Action that is 45 vi et 
Armis, where the King is to have a Fine, (of 
which hereafter) may be ſued in that Court; 
4thly, Replevins may be moved thither; zthly, 
Albeit originally the King's Bench be reſtrained 
by this Act to hold Plea of any Real Action, 
yet by a Mean it may, as when removed thi- 
ther by a Writ of Error from the Common 
Pleas, &c. This leads us to ſhew by what 
Means the Court of King's Bench, {pon after 
the making of Magna Charta, drew to itſelf 
the Cognizance of Civil Actions, as at this Day, 
notwithſtanding that Statute. we 
Firſt, As the Court of Common Pleas had it's 
Juriſdiction by an original Mrit out of Chancery, 
ſo (after the ſettling that Court at Weſtminſter, 
which became the ſole Court for Civil Mat- 
ters, and by which, great Variety of Buſineſs, 
and Profit accrued to it) the Court of King's 
Bench, in order to hold Plea of Civil Actions, 
very ſoon claimed a Right to hold Pleas of 


Actions of Treſpaſs * on the Caſe, by the like 


Original, being made returnable therein; a 
Treſpaſi ſuper Caſum, being conſidered, in it's 
Nature, to be an Action of Treſpaſs; and all 


Treſpaſſes being contra Pacem, the King's Bench, 


by this Means, aſſumed the Cognizance there- 
of. | 


— 
8 ** 
— 


„ 
— 


* Tt was called an Action Super Caſum, becauſe 
the Original was framed and adapted to the Nature 
and Circumflances of the Caſe, according to the Sta- 
tute Yet, 3. 13 Ad. 1. Er. 


Secgndly, 
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Secondly, As 
Actions, or Pleas of Land, they for ſome Time 


longer continued cognizable in the Common 
Pleas only; for, as to Debt, that being certain 


and demandatory, it could not come under 


the Title of an Action Super Caſum, and con- 
ſequently the Kring*s Bench could have no Pre- 
tence for a Writ to be returnable therein, to 
compel a Perſon to appear in ſuch an Action: 
therefore, at length, it became the Method of 
the King's Bench, in order to take Cognizance 
of Debt likewiſe, to file a Bill againſt the De- 
fendant, thereby ſuppoſing him to be already 
in the Cuſtody of the Marſbal of the King's 
Houſhold, (if not really ſo) in which Caſe the 
Plaintiff had Liberty to declare againſt him 
there in Debt, rather than the Marſhal ſhould 
have his Priſoner taken from him, to be charged 
in another Court; we may obſerve, that one 
of my Lord Coke's Reaſons, which he aſſigns, 
why Common Pleas might have been holden in 
the King's Bench, is, that if the Defendant be 
in Cuſtody of that Court, Sc. and indeed this 
uſed to be the real Caſe at firſt, and it was 
not grounded on a Suppoſition only, as after- 


— 


+ PFitzherb. N. B. fo. 119. B. & K. declares that 
there is no Writ in Law for Debt, but a Fufticies, 
which is a judicial Commiſſion to the Sheriff to de- 
termine the Matter ne amplius inde clamorem audia- 
mus; ſo that the King's Bench ought not to be trou- 
bled with the Matter at all: or, if by Original, in 
the Common Pleas, Is not the Original itſelf a Sum- 
mons? And Kite. in Ret. Brev, fo 4 Tit. Cem. 
Bank, declares, that Summons, Attachment, and Di, 
tre/s, ſueceſſively diſtin 15 Days, is the only Pro- 
cels at Common Law for Debt. 


B 4 wards. 


to Pleas of Debt +, and Real 
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that Court, any perſon may charge him with 
an Action therein for Debt, Covenant, or the 
like perſonal Action, becauſe be that is in 
Cuſtody, ought to have the Privilege of that 
Court; zdly, Any Action that is 5 vi et 
Armis, where the King is to have a Fine, (of 
which hereafter) may be ſued in that Court; 
4thly, Replevins may be moved thither; ʒthly, 
Albeit originally the King's Bench be reſtrained 
by this Act to hold Plea of any Real A#ton, 
yet by a Mean it may, as when removed thi- 
ther by a Writ of Error from the Common 
Pleas, &c, This leads us to ſhew by what 
Means the Court of King's Bench, fon after 
the making of Magna Charta, drew to itſelf 
the Cognizance of Civil Actions, as at this Oey, 
notwithſtanding that Statute. 

Firſt, As the Court of Common Pleas had it's 
Juriſdiction by an original Mrit out of Chancery, 
ſo (after the ſettling that Court at Weſtminſter, 
which became the ſole Court for Civil Mat- 
ters, and by which, great Variety of Buſineſs, 
and Profit accrued to it) the Court of King's 
Bench, in order to hold Plea of Civil Actions, 
very ſoon claimed a Right to hold Pleas of 


Actions of Treſpaſs * on the Caſe, by the like 


Original, being made returnable therein; a 
Treſpaſs ſuper Caſum, being conſidered, in it's 
Nature, to be an Action of Treſpaſs , and all 
Treſpaſſes being contra Pacem, the King's Bench, 
by this Means, aſſumed the Cognizance there- 


of. 


— 


* It was called an Action Super Caſum, becauſe 
the Original was framed and adapted to the Nature 
and Circumflances of the Caſe, — to the Sta- 


tute Feſt, 3. 13 Ad. 1. Er. 


Secgndly, 
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Secondly, As to Pleas of Debt +, and Real 
Attions, or Pleas of Land, they for ſome Time 


longer continued cognizable in the Common 
Pleas only; for, as to Debt, that being certain 


and demandatory, it could not come under 


the Title of an Action Super Caſum, and con- 
ſequently the King*s Bench could have no Pre- 
tence for a Writ to be returnable therein, to 
compel a Perſon to appear in ſuch an Action: 
therefore, at length, it became the Method of 
the King's Bench, in order to take Cognizance 
of Debt likewiſe, to file a Bill againſt the De- 
fendant, thereby ſuppoſing him to be already 
in the Cuſtody of the Marſhal of the King's 
Houſhold, (if not really ſo) in which Caſe the 
Plaintiff had Liberty to declare againſt him 
there in Debt, rather than the Marſhal ſhould 
have his Priſoner taken from him, to be charged 
in another Court; we may obſerve, that one 
of my Lord Coke's Reaſons, which he aſſigns, 
why Common Pleas might have been holden in 
the King's Bench, is, that if the Defendant be 
in Cuſtody of that Court, &c. and indeed this 
uſed to be the real Caſe at firſt, and it was 
not grounded on a Suppoſition only, as after- 


— — 


Htzberb. N. B. fo. 119. B. & þ. declares that 
there is no Writ in Law for Debt, but a Fuſficies, 
which is a Judicial Commiſſion to the Sheriff to de- 
termine the Matter ne amplius inde clamorem audia- 
mus; ſo that the King's Bench ought not to be trou- 
bled with the Matter at all: or, if by Original, in 
the Common Pleas, Is not the — itſelf a Sum- 
mons? And Kite. in Ret. Brev, fo 4 Tit. Cem. 
Bank, declares, that Summons, Attachment, and Di, 
treſs, ſucceſſively diſtinct 15 Days, is the only Pro- 
cels at Common Law for Debr. 


3 wards 


= 
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wards it was, and this, at length, introduced 
the feigned one; that is, the now preſent Me- 


thod of declaring againſt a Defendant in the 


King's Bench, as being in the Cuſtody of the 
*Marſbal of the King's Marſbalſea. And the 
Proceedings by the Original out of Chancery in 
Actions Super Caſum, as at firſt uſed: in the 


King's Bench, came to be likewiſe ſupplied by 


this very Method of declaring,” and the Orięi- 
#al in ſuch Caſes became to be diſcontinued. 
Hence you ſee aroſe Actions on the Caſe in 
the King's Bench; from hence filing Bills, and 
declaring againſt the Defendant, as in Cuftody 
of the Marſbal. 

As to Real Actions, or Pleas of Lang theſe 
continued ſtill longer cognizable only in the 
Common Pleas, by Writs of Right, Writs of 


Aliꝛe, and other original Writs iſſuing out of 


Chancery, and returnable therein; but theſe 
being now generally diſuſed, by Eje&ments 
taking Place of- theſe Real Ations ; and as 
Ejefments are Actions of Treſpaſs, (at leaſt 
grounded on ſuppoſed Treſpaſſes) and fo con- 
tra Pacem, they conſequently became likewiſe 
cognizable in the King's Bench; but this is fil 


upon (oppoſing the n in 9 Sc. 


7— 


— — 


— — 


* Marſoal r Mareſcallus] of the King's Houſes, 


, Btherwiſe called Knight Marſhal, uſed to exerciſe his 


Authority i in the King's Palace, in hearing and de- 
termining all Pleas, and Suits, between thoſe of the 
King's Houſe and Perſons within the Verge, and pu- 
niſhing Faults committed there, ſee 18 Ed. 3. &c. 
and 17ar/haiſea was the Court or Seat of eo: Mar- 
ſnal. The Marſbalſea Priſon, in Southwark, is of 


late Foundation, though perhaps derived from the 
former. 


for 


"Ys 


An Hiſtorical Treatiſe of a Suit at Lato. 

for that is the Ground - work of the Cauſe de- 
pending there, unleſs it is by Original out of 
Chancery. So that, at preſent, ' the Court of 
Common Pleas ſeems to have no more to do in 
Real Actions, (except in paſſing Fines and Re- 
coveries) than the Court of King's Bench. 

The Ejectione Fermæ , to recover the Poſ- 
ſeſſion, became frequently in uſe in Henry the 
Eighth's Time, and is now the moſt com- 
mon Means of trying Titles to Land, inſtead 
of Real Actions; from which Time the Courts 
of King's Bench and Common Pleas ſeem to 
have had a concurrent Juriſdiftion in all Civil 
Matters, except as to Fines and Recoveries, as 
at this Day. kong | 


Df an Ation. | 
An Action (Quia agitur de Injuria) is defi- 

ned to be, 4 Right of proſecuting to Fudęment 
for what is due to One's ſelf ; or, A legal De- 
mand of One s Right. And it is of two Kinds, 
one that concerns Pleas of the Crown, the 
other which concerns common Pleas. And 
this of Common Pleas is divided into Actions 
Real, Perſonal, and Mixed. 

The Suit, or following the Proſecution un- 
til Judgment, is regularly called an Action, but 
not afterwards; and therefore it is, that a 
Releaſe of all Actions is not a Releaſe of an 
Execution, becauſe the Execution doth begin 
after the Aion doth end. The Foundation of 


* {io nibil ad off quam jus profequendi in Ju- 

dicium quod ſibi debetur. Co. Lit. Action neſt auter 

Choſe que loyal Demand de ſon droit. ns 
the 
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the Action is an original Writ, and doth deter- 


mine by the Judgment; but Writs of Execution. 
are called Judicial, becauſe 117 are grounded 


upon the Judgment. 


Ok the commencing an Acklon in the 
Ring's Bench. N 


The Commencement therefore of an Action 
in the King's Bench was, at firſt, by an original 
Writ out of Chancery, in like Manner as was 
uſed in the Common Pleas; or elſe it was by 
filing à Bill againſt the Defendant, both which 
Methods ſtill continue to be made uſe of, but 
the common Method is by Bill. 

If the Action was commenced by Bill, the 
Defendant was, and now is, ſuppoſed to be 
in the Cuſtody of the Marſhal of the Kings Mar- 
Halſea, as before obſerved, The particular 
old Direction of this Bill is loft by Diſcontinu- 
ance, though it is reaſonable to ſuppoſe it 
was to this, or the like Purpoſe: 


To the Juſtices of our Lord he Fe King, fare 
the King himſelf, 


B. to wit. A. B. complains of C. D. being is 
the Cuſtody of the Marſhal of the Marſbal- 
fea of our ſaid Lord the King, before the 
King himſelf. For this, to wit, That where- 
as, &c. ſetting forth the Complaint, or 
Cauſe of Action. | 


Upon the filing this Bill, a Proceſs uſed to 
iſſue to ſummon the Defendant to appear 
before the Lord the King, on (a certain 


Return Day) whereſoever he ſhould then be in 
England, 
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England, to anſwer the Bill. This Proceſs was 
called a Bill-of that County wherein the Court 
then reſided, (as at preſent it is called a Bill 


of Middleſex) becauſe the Marſhal, being an 
Officer of the King's Houſhold, (in whoſe 


was then in that County, via. 


Middleſex, to wit. It is commanded the She- 
riff, that he take A. B. if be be found in 
his Bailiwick, and ſafely keep him, ſo that 
he may have bis Body 1 our Lord the 
King, on © eohereſoever, Sc. to 
anſwer to C. D. of a Plea of Treſpaſs, and 
that be have there then this Precept. 

By Bill. We 


"This ſhort, and commandatory Proceſs, 
was ſigned per Billam, (to ſhew the Suit was 


with the Name of the chief Clerk . to 
inroll Pleas in the Court before the King himſelf ; 
and it iſſued upon the Bill's being fled : but 
in caſe the Defendant had made his Eſcape, 
and was not to be found in that County, 
(which was ſuppoſed to be the Caſe when the 
Defendant lived in any other County) then the 
Sheriff returned the Writ with Non eſt inven- 
tus; upon which a ſecond Writ iſſued into 
the County where the Defendant lived or was 
thought to be, This ſecond Writ was called 
a Teſtatum, but it afterwards gained the Name 
of a Latitat, from that Word therein, Cum 
Tejtatum eſt quod Latitat, &c. and is in the 
Nature of a 7 eftatum Bill; and in this ſecond 


uſed to be inſerted therein, inſtead of the Words 
"oi 


Cuſtody the Defendant was ſuppoſed to be) 


by a Bill filed, and not by Original) and 


Writ or Latitat, the very Return of the Bill 
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'« At a certain Day now paſt, Ec.” till which 


Time the Latitat could not iſſue. Afterwards 
it became the Method, firſt to ſue out a Bill, 
and to get it returned of Courſe by the Sheriff, 
and then to ſue out a Latitat; and this Me- 
thod continued (as *tis preſumed) a long 


Time, (i. e. until about 80 Years ago) when for 


eaſing the Subject, and for expediting Juſtice, 
(as it was called) it was contrived to put theſe 


two Writs in one; ſo that the Defendant might 


be attached in any other County than that 
wherein the Court reſided, without firſt ſuing 


out and filing the Bill of Middleſex. And this 


was done, by only ſuppoſing in the Zatitar, 
that a Bill had iſſued, and was returned, Nos 
eſt inventus, and filed; as the Latitat itſelf now 
plainly ſhews, viz. * ap 


GEORGE the Third, &c. To the Sheriff of 
B. greeting. Whereas we lately commanded our 
Sheriff of Middleſex, that be ſhould take A. B. 
might be found in his Baili- 


bave their Bodies before Us at Weſtminſter, at 
a certain Day now paſt, to anſwer to E. D. in 
a Plea of Treſpaſs ; and our ſaid Sheriff of Mid- 
dleſex at that Day returned to Us, That the 
aforeſaid A. and C. are not found in bis Baik- 
wick : whereupon, on the Bebalf of the ſaid E. it 
is ſufficiently atteſted in our Court, before us, that 
the aforeſaid A. and C. do run up and down, 
and ſecrete themſelves in your County. Therefort 
we command you, that you take them, if they 
may be found in your Bailiwick, and ſafely keep 
them, ſo that you may have their Bodies before 
us at Weſtminſter, on next after 
to anſwer to the aforeſaid E. of the Plea afert- 
| ſais; 
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ſaid; and that you have there then this Writ. 
Wiintſs, W. Lord M. at Weſtminſter, be 

Day of inthe firſt Year of our 8 


4 B. and C. D. you are ſerved, Ac. V. peſt. 


Though this firſt Proceſs is called a Bill, 
(in all Probability from the Words per Billam 
at the Bottom, to ſhew it is grounded on a2 
Bill filed, and was not by an Original out of 
Chancery)” yet this is not that Bill, you ſee, 
which ſuppoſes the Defendant to be in the / 
Cuſtody of the Marſhal,  &c. This Bill, or 
Proceſs, is a Summons only for the Defen- 
dant to appear, and anſwer the other; which, We. 
conſequently, was filed before , this Proceſs 1 
iſſued. Nor is this called ſimply a Bill, but | = 
a Bill of Middleſex, to diſtinguiſh it from the 3 
eriginal Bill, or Declaration, (which in this . 
Court is called à Bill) and uſed to be filed 8 
before the Proceſs iſſued, or againſt the Return 

thereof : And ſuch a Bill zs ſtill preſumed to 

be filed, to warrant every Declaration in this 

Court, (though it is never filed now, but of 

Neceſſity, unleſs it be againſt Priſoners, or At- E 
tornies and Officers of the Court) and upon | {4 
the Defendant's Appearance, the Declaration | — 
is received as a Copy of it only. See Styles | | De 1 
Pratt. Reg. 210. where the filing the Bill ia wn 


ſaid to be the Ground-work of the' Cauſe de- = 
pending; and is, as the Original in the Com- F 2 
mon Plens, which gives the Court a Juriſdiction = 
to hold Plea of the Matter therein complained M8 
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Having ſeen the Original and Nature of the 1 
Bill, by which a Suit was, and is now uſually L 
2280 commenced, 


does the King 
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commenced in the King's Bench, and of the 
Summons, that is, the Bill of Middleſex ; let us 
ſee how a Suit uſed to be, and is now begun 
in the Court of Common Pleas. 


Df the Commencement of an Aﬀon 
in the Common Pleas, | 


Since Magna Charta, the Commencement of 
every Suit in the Common Pleas (unleſs againſt 
Attornies and Officers of the Court) 1s by an 
original Writ iſſued out of the Court of Chan- 
cery; which, by it's being made returnable 
therein, gives the Court a Juriſdiction to hold 
Plea of the Matter therein ſpecified ; (as it 
s Bench, when made returnable 
in that Court) and the Method of procuring 
this Original was, by making a ſhort Nate to 
the Curitor of the County, which Note was 
called a Præcipe, or Pone. Theſe were varied 


according to the Nature of the Action; and 
four Defendants, and no more, were to be in- 
ſerted therein: And upon this, the Curfitor 


made out the Original, and gave it to the 


Attorney under Seal. The 9 in Caſe run 
thus: 


CHARLES, by the Grace of God, &c. To 
the Sheriff of Berkſhire, greeting, If A. B. 
makes you ſecure to proſecute his Claim, then put 
C. D. late of Wantage, in your County, Yeoman, 
by ſure and ſafe * "I that be be before our 


WI 


__— 


* Pledges. —Plegii dicuntur Perſme que ry ou. 
gant, ad quis qui eos mittit, tenebatur, The _ 
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Juſtices at Weſtminſter, in eight Days of Si. 
Hilary, #0 anſwer 10 the ſaid A. B. in a Plea, 
that * whereas the ſaid C. D. on the 10th Day 
of December in the” ſecond Year of the Reign, 
&c. (ſo on, reciting the whole Complaint or 
Declaration in the Writ) to the Damage of the 
ſaid A. B. gol. and have you therethe Names 
of the Pledges, and this Writ. Witneſs Our ſelf 
at, &c. 


— 


+ 


The Original, we obſerve, was twofold; 
firſt, for the Sheriff to take Security from the 
Plaintiff to proſecute his Suit, i fecerit te ſe- 


* 


— 
— 


of theſe Pledges is ſet forth in the Writ, and they 


anſwer the Fine ; and alſo ſuch Cofts and Damages 
as the Defendant or Tenant ſhould be put to in all 
Perſonal, or Real Actions. Afterwards they were 


, => 4. thorns ib Ss 


diſuſed, they were, and are now, become feigned 
Pledges, and uſed only as Matter of Form, to agree 
with the Writ, and ſignify now nothing, unleſs to 
ſhew what the Practice once was; It is faid, that if 
the Plaintiff was a poor Man, and could not find 
Pledges, he pledged his Faith, and then the Writ 
run, If A. B. ſhall make you ſecure to proſecute his 
Claim by his Faith, becauſe he is poor, then put, &c.“ 

In the Original, the Complaint, or Declaration, 
is fully ſet forth, that the Defendant might know 
the Cauſe of Action; but in the King's Benth it is ſet 
forth in the Bill filed, as that is the Original there, 
to which the Defendant, by the Bill of Middleſex, was 
ſummoned to appear and anſwer; and he being ſup- 
poſed to be already in the Cuſtody of the Marſhal, 
there was no Occaſion for any other Addition: and 


dition is given to the Defendant there, as it is done in 
the Common Pleas, N 


3 curum, 


uſed to be actually found, and ſtand Securities to 


only found in Real Actions » but as theſe came to be 


we may ſuppoſe this is ſtill the Reaſon why no Ad- 


: 
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curum, c. and then to put or ſummon the 


Defendant, tunc pone, C. &c. which ſhews what 
excellent Proviſion the Common Law made 
to prevent frivolous, vexatious, aud groundleſs 
Suits; nor was it leſs careful in ſecuring a 
Man's juſt Right and Property; and this was 
taken up by the Courts of King's Bench and 
Common Pleas, from the general Law of Frank- 
pledge, then in uſe, whereby all the Freemen 
in the Kingdom were formed into ſuch admi- 
rable Communities, and Fellowſhips, that all 
the Members thereof were Pledges for each 
other, and reſponſible for one another, as well 
in Caſes of private Debts and Contracts, as for. 
public Peace and Security; and therefore no- 
thing could be bought or ſold, but in the Pre- 
ſence of two Vouchers, at leaſt, of the ſame 
Hundred or Community; by which you ſee 
the Common Law aimed as well to prevent 
the committing of Wrongs, as the providing 
Remedies for Wrongs, when committed And 
hence, on good Reaſon, Pledges de Proſeguendo 
were introduced, and actually given by every 
Plaintiff in this Court, on his commencing 


every Suit, before the Defendant was ſum- 


moned or attached to appear. 


The Original being made out, it was given 
to the Sheriff to be properly executed, and 
returned ; there was this Difference attended 
it: In “* Caſe, Treſpaſs, Trover, and Ejeftment, 
| 3 | — 


* It is from this, that the formal Beginnings of 
the Declarations in this Court vary as they do, for 
they ſtill refer to this Practice For by the Declara- 
tion in Caſe, Cc. it is ſaid the Defendant was at- 
tached to anſwer. And in Debt, &c. it is thereby 


ſaid that the Defendant was ſummoned to anſwery 
&c, V. under Declaration, 


2 | 


An Hilorical Treatiſe of @ Suit at Law. 
an Attachment of the Defendant's Goods, by 
the Sheriff, was the firſt Proce/5 on the Origr- 
nal, in which Caſes the Defendant was hurt; 
therefore here the Writ commands the Sheriff 
that he ſhquld take Pledges for the Defendant's 
Appearance; but in Debt, Covenant, Annuity, 
Account, Detinue, and Replevin, the Sheriff 
begun by ſummoning, or warning the Defen- 
dant to appear, in which Caſes the Defendant 
was not hurt, in the ficſt Inftance ; and there- 
fore here there was no Command in the Writ 
for the Sheriff to take Pledges. The Writ 
run thus in Cafe, Treſpaſs, and Ejedment: 


CAR. Ge. Vic. B. ſaÞtem. $i A. fecerit te fe- 


curum de clamore fuo pro ſeguend tunc pone per 
Vadios et Salvos Pleg. B. C. nuper de, Sc. 


quod fit coram Juſt. nofiris apud Weſtm' in 

Ott. Sc. ad reſpond A. D. quare cum, &c, 

(vel quare Vi et Armis, Sc.) ad dampnum, 

Sc. ut dicit Et habeas ibi nomina Pleg et boc 
' Breve. Teſte, Sc. | 


And in Debt, Covenant, Annuity, Account, 
Detinue, and Replevin, the Writs were thus, 
V1Z. | 


CAR. Sc. Vic. B. ſaPtem. Praecipe C. D. nuper 
de, Sc. quod juſte, &c. reddat A. B. 50 lib. 
guas ei debet et injuſte detinet ut dicit Et mf 
fecerit et præd' A. fecerit te ſecurum de cla- 
more ſuo proſeguend tunc Summoneas 
bonos Summonitores præd C. quod fit coram 
Tuſt. naſtris apud Weſtm' in Oct. c. often- 
furus quare non fecerit Et habeas ibi ſum et hoc 
Breve. Teſte, Sc. 

C Only 


V.', 
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Only in Covenant it was, quod teneat, Et. 


; Conventionem, &c. And in Replevin, quod 
B juſte et fine delatione Replegiari fac“ A. &c. 


However, notwithſtanding this, the Sheriff 
1 uſed to take Pledges in Debt, c. for unleſs he 
i did, it was thought there was not ſufficient Au- 
»% thority from the Return to warrant any further 
i Proceſs. In neither Caſe originally was the Body 
* of the Defendant arreſted, ſo tender was the 

| Law of a Man's Liberty ; unleſs the Sheriff 
returned Summoneri feci in Treſpaſs, &c. and 
| the Defendant did not appear, then the Court 
| 


awarded a Capias, or a Diſtringas, as they 
. thought fit; and in Debt, &c. the Court 
It J awarded an Attachment and Diſtreſs infinite : 
| but when the Sheriff returned Nil habet on the 
| Original, then the Capias was awarded even in 
| Debt, and fo on to the Alias & Pluries, and 
f | then to the Outlawry, on Non eft invent re- 
ö turned on theſe Writs. 

We may obſerve that cheſe Proceſſes were 
only to enforce the Defendant's Appearance, 
and iſſued on his Contgmpt in not appearing, 
on being ſummoned ; for if the Defendant ap- 
peared after an Attachment or Diſtringas, kis 
Goods were thereupon diſcharged by the 
Court; and if he was arreſted on the Capias, he 
could ſue out a Writ. of Mainprize 

But when thoſe real Pledges came to be 
diſuſed, the Sheriff afterwards uſed to return 
the Original of courſe, thus: 


rr 
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Anſwer of A. C. Eſq; Sheriff. 


Upon which it was carried to the Filazer of 
the County, for ſuch further Proceſs to be 
made out thereon as was required, either to 
arreſt the Defehdarit, or ſue him to an Out- 
lawry ; and then the Original was filed by the 
Filazer, with the Cuſtos Brevium, for a Teſti- 


mony that the Court had a Juriſdiction to take 


Cognizance of the Matter therein; for u 
filing the Writ, the Court became poſſeſſed of 
the Suit. | 33s | 
But ſtill the more ancient Practice was, (be- 
fore theſe common or feigned Pledges became 
abſolutely in uſe) that when an Original was 


ſued out againſt a Knight, Eſquire, or Gentle- 


man of Worth, who had ſufficient Lands or 
Tenements in the County, for the Sheriff ſtill 
to execute the Original, by ſummoning the 
Defendant; for if it was returned of courſe by 
Nil habet as above; the Deferdant might have 
brought his Action againſt the Sheriff for diſ- 
abling him in his Eſtate. And if theſe Pledges 
were not found to the Sheriff, (or in the Chan- 
tery before upon taking out the Original, which 
uſed often to be done for Expedition) yet they 
might be found afterwards in the Court where- 
in the Writ was returnable, rather than the 
Writ ſhould abate for want thereof. And but 
of late Yeats, notwithſtanding the Diſuſe of 
real Pledges, if theſe common or feigned Pledges 
were not returned by the Sheriff; upon the 
Original, it was Error, and the Defendant 
might plead it in Abatement, How was this 
C 2 _ 


The within named C. D. bath nothing in my 
Bailiwict whereby to ſummons bim. The 


nicious Animal that infeſted the Kingd 


An Hiſorical Treatiſe of 6 Suit ot Law. 
conſonant to reaſon? Severe practice indeed! 


But this, though late, was remedied in Bayn- 
ten v. Mayſer et al Paſ. 16 Car. 1. 


= 


On the Diſuſe of real Pledges, a new Mgth 
of Practice was introduced; for the Method 
of firſt ſuing out, and executing, or even gety 
ting the Or:ginal firſt returned of courſe, camg 
to be dropped z, and ſpt Eaſe and Expediz 
tion, the Practice came. to be, for Attornies 
ake. out a Nacipe for a Capias, which, it 
ilgzer, as now, made out, and afterwards, at 
is Leiſure, entered the ſame upon g Rolls 
which Roll, at the End of the Term, he de; 


Jivered to the Curfitor, who thereby made out 


the Originals to warrant ſuch Capias's all at 
once; and giving them to the Filazer, he filed 
them with the Cuſtos Brevium, which Practice 
is ſtill uſed ; ſo that the Original is, now, be- 
come a meer uſeleſs, and as it is preſumed, an 
unneceſſary. Proceſs, unlefs confidered as a 
Proceſs ſued out, and filed, meerly to give 
the Court a Juriſdiftion to hold Cognizance 
of the Matter therein, which certainly was not 
the only End and Intent of it, | 


An Outlawry, originally, was not uſed in 
Civil Actions; for in the Reign of that ever 
memorable, great and good King Alfred, and 
until long after the Conqueſt, no Man was 
outlawed but for Felony, the Puniſhment where- 
of was Death; and therefore an Outlaw was 
faid to bear Caput Lupinum, becauſe any Man 
might kill him, he being out of the Protec- 
tion of the King's Laws, as he might kill a 
Wolf, which was then eſteemed the moſt per- 
om, 


U. 
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U:lgatus et Watviata Capita gerunt Lupinæ, 
zuæ ab omnibus impune poterunt amputari ; me+ 
rito enim fine lege perire debent, qui ſecundum 
legem vivere recuſant ; allo, utlage pur felonie 
teigne leu pur loup, et eft criable Woolferſbered, 


pur ceo, que loup eft beaſt bay de touts gents, et 


de ceo en avant lift al aſcun de le occire or feor 
del loup, dont cuſtome ſolvit leu avoire dun man 
del countie par chaſcun teſte de utlage et de loup, 
&c. i. e. an Outlaw for Felony holds the Place 
of a Wolf, and is called Wolf-head, becauſe 
that, as a Wolf, he is hated of all Men, and 
becauſe it is as lawful for any one to kill him, 
as he might a Wolf; of whom it is ſaid, that 
it was the Cuſtom to have of the Sheriff of the 
County, as a Reward for each Head of an 
Outlaw, and a Wolf, &c. Wingate ſays a 
Mark, which was then a great Piece of Mo- 
ney, and conſequently a confiderable Reward. 
Therefore, confidering it was not only lawful, 
but meritorious to kill an Outlaw, there is no 
Room to wonder why it was then common 


for Outlaws to fly to the Woods for Shelter, 


fome of whom, as Robin Hood, and others, 
have tranſmitted their Names to Poſterity by 
their Audaciouſneſs. In Bracton's Time it was 
reſolved, that Proceſs of Outlawry ſhould lie 
in all Actions that were Vi et Armis. By the 
Stat. 13 Ed. 1, it lies in Account; and it was 
not until the Beginning of the Reign of Ed. 3. 
that it was reſolved, That for avoiding In- 
Humanity and Cbriſtian Blood, it ſhould not be 

* lawful for any Man, but the Sheriff, to put 
an Outlato to Death, though it was for Felo- 


* ny.” By 25 Ed. 3. c. 17. it lies in Debt, 
Delinue, and Replevin ; and by the 19 Hen. Z 


the like Proceſs lies in Caſe, as in Treſpaſs z 
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that an Outlawry is now grounded on an o. 
mal Writ in every Circumſtance. But Pra: 
. ceſs of Outlawry; being to put the Defendant 
out of the King's Protection, and by which 
he. forfeited all his Goods, and was impriſoned, 
and Jaſt the Profits of his Land; great Care 
was formerly taken that no Perſon ſhould be 
outlawed without ſufficient Notice, and there- 
fore it was, that three Capias's ſhould iſſue, 
before there ſhould be Proceſs of Ouilawry, 
i. e. the Capias, Alias, and Pluries. Thus when 
a Capias iſſued upon the Return of the Origi- 
nal, and that Capias was returned Non eſt In- 
ventus, the Alias iſſued; and upon Non et In- 
ventus returned on the Alias, the Pluries iſ- 
ſued ; and upon the Return thereof, Proceſs 
of Outlawry iſſued. How far this Law was 
abuſed, may be imagined by the“ Stat 6 H. 
8. that no Man ſhall be outlawed before be is 
proclaimed in the County wherein be lives, or did 
” live; and by the 31 Eliz. c. 3. that the 
Sheriff is to make three Proclamations, the firſt 
in full County, i. e. at the Sheriffs Torn, the 
Tecond at the Seſſions, and the third near the 
Church Door where the Defendant lives. 
Theſe three Writs now, are made out all at 
once by the Filazer, and returned of courſe by 
the Attorney himſelf, meerly as introductory 
to the Proceſs of Outlawry, without any Sum- 
mons or Natice tp the Defendant, otherwiſe than 
by the Proclamations. But, in ſhort, an Out: 
2 is only 2 againſt a Man of Worth, 
where it may ſerve to compel his Appearanc 
in order to get Judgment and Execution. 0 


"4 
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gave Riſe to the 
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211 is preſumed this Statute 
Writ of Proglamation. x 
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It is to be noted, that the Court of King's 


' Bench cannot proceed to Outlawry, but by an 
Original out of Chancery, returnable therein. 


And here one Thing remains to ſpeak of 
relating to this Writ, and that is, with reſpect 
to Fines upon Originals. 

Sir Matthew Hale tells us, That before 
and until the Reign of King Jobn, Fines uſed 
to be impoſed pro ſtultiloguio, from whence 
aroſe thoſe common Fines pro pulchre Pla- 
citando. As the firſt were impoſed in order 
to enforce Plainneſs and ken ear bo our 


Pleadings, ſo the laſt were no other than 


Fines impoſed by the Court for Profit; and 


oftentimes conſiderable Sums of Money, Hor- 
ſes, or other Things were given to obtain 
Juſtice z and he gives us an Inſtance, inter 
Placita incerti Temporis Regis Johannis, the 
Men of Yarmouth againſt the Men of Haſtings 
and Vincbelſea, wherein it is ſaid, * 4 

Domino Regi tres Palfredos et fex Aſturias Na- 
renſes ad Inquifitionem habendam per Legales, 


Sc. and that frequently the ſame was done, 


and often accounted for in the Pipe-Office un- 
der the Name of Oòblata. | 


But this was in' part remedied by King 
Jobn and Henry the Third's Charters, Nulli 
vendemus Tuſticiam vel Redtum. However, 


Fines upon * Originals, being then become 


certain, 


n 


— —_— 
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* We may obſerve, that there were Original if. 


ſued out of Chancery long before the Common Pleas 
was ſevered by M. Ch. for even in the County Courts, 
if the Debt was above 403. there always iſſued a 
fuſlicies to the Sheriff to enable him to take Cegni- 
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certain, have continued to this Day; and 
though it is uncertain when thoſe Fines aroſe, 
yet it is certain they were to purchaſe the 
King's Favour or Leave to proſecute in his 
Courts, rather than in the County or Hundred 
Courts, or the Courts of their Lords; and they 
became ('tis ſaid) a conſiderable Profit to the 
Court, ſeeing, that if the Debt or Damages 
ſpecified in the Origiial exceeded 40 l. a Fine 
of a Mark was to be paid to the __ and fo 
proportionably for a larger Sum. But if we 
confider the Value of Money, and that no Fine 
was paid for a Sum under 40. it will not ap- 
pear to have been ſo oppreſſive, at that Time, 
as it does at preſent, for 4ol. then, I ſuppoſe, 
was as much as 200 l. is now; and yet the ſame 
Fine ftill remains to be taken in Debt, &c. 

Originals on Precipe's quod reddat were the 
moſt common Writs upon which thoſe Fines 
uſed to be taken (the Sum therein being aſ- 
certained) at the Beginning of a Suit; but 
Fines upon Treſpaſſes, Sc. were according to 
the Damages in the Judgment, which Fine the 
Court ſet and levied by Capiatur in the Judg- 
ment, which was entered up accordingly, Et 
Prediftus Defendens wy eh And this was 
in all Caſes, where the Plaintiff declared for a 
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zance of it; which Juſticies was an Original, And 
with reſpect to Lords of Courts, it was a Maxim 


among the Normans, That no one could bold Plea of 
Lands without the Kirg's Patent, nor Plea of Debt 
above 405. without the King's Writ, The King's 
Writ was the Original iſſued by the Chancellor, who 
ad the Cuſtody of the Seal of the Court, both for 
rits and Patents; which, originally, were formed 
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by him, | 
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Thing done Vi et Armis ; but by 4 & E W. 
£& M. this Capiatar Fine in Treſpaſs, je. 
ment, Aſſault, and Impriſonment, is taken away, 
and in lieu thereof 6s. 8 d. is to be paid to the 
Prothonotary at the Time of ſigning the Fudgs 
ment, which he allows the Plaintiff again in his 
Cofts. | | | 

From hence it was, that all Matters of Deb: 
might be put in the ſame Action, becauſe 
the Fine upon the Original could be taken 
in Proportion to the Sum dematided z but 
Debt and Treſpaſs could not, for the Fine in 
Treſpaſs was to be in the Judgment, and to 
be ſer by the Court: and from this aroſe a 
Diſtinction between Actions, and how the 
were to be ſeparated. | 5 

After the 13 Cor. 2. Præcipe's quod reddat 

began to be laid * aſide in Debt, on purpoſe 
to avoid paying this Fine; for it became the 
Practice for Atrornies to make out Inſtructions - 
for a Capias clauſum fregit, with an Ac iam 
in Debt, for as much as it was (according to 
that Statute) inſtead of a Precipe quod reddat; 
and this is the preſent uſual Practice; fo that 
theſe Fines are hot paid now, but upon Special 
Originals. As when an Original on a Precipe 
quare Clauſum fregit with an Ac etiam in Debt 
is ſued out, and Judgment is figned thereon 
by Default, Now this Judgment is not war- 
ranted by that Original, the Writ being in 
Treſpaſs, and the Judgment in Debt; and 
therefore, in this Caſe, if a Writ of Error is 
brought, the Plaintiff muſt purchaſe a New 


» 


— —— 


— — * ä 


* The Reaſon why Originals were laid afide, ſes 
fo Jt | , 
| Original 
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Original to warrant his Judgment according to 
the Nature of it, which is in Debt; and tis 
upon this Special Original the Curſitor takes 
the Fine; for if not ſo warranted, the Judgment 
may be ſet aſide for Error. But in caſe no 
Writ of Error is brought, then no ſuch Special 
Original is filed, and conſequently the Fine is 
avoided ; as it is, if the Cauſe is tried upon 
ſuch Clauſum fregit, and a Verdi has paſſed, 
for then it is helped by the-Statute of Jeo failli, 
and no Error lies. In many other Caſes a New 

Original is neceſlary. | „ 


Nov when we conſider the Nature of theſe 
Beginnings of a Suit, that is, the Bill which 
is ſuppoſed to be filed in the King's Bench, and 
the Original which is ſuppoſed to be ſued out, 
returned, and filed in the Common Pleas, and 
the formal Parts of our Pleadings which de- 
pend on each of them; when, I ſay, we con- 
ſider the Obſcurity that appears therein, we 
conclude, that though theſe, and the formal 
Parts of the ſubſequent Proceedings, depen- 
dant on them, might in- ancient Times have 
been neceſſary and material; yet that at this 
Time they are become uſeleſs and unneceſſary, 
and almoſt unintelligible Forms z and that what 
were then introduced for Conveniency, are now 
antiquated as to their Uſe. And yet theſe are 
continued as Things wonderfully material, and 
with much Exactneſs followed, though one 
may venture to ſay, (as it is very certain) that 
they only ſerve to ſwell the Bulk of the ſub- 
fequent Proceedings, and very unneceſſarily 
increaſe the Expence of a Suit, if no other 
Inconveniencies depended on them. | 


ro 
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For with reſpect to the Bill ſuppoſed to be 5 
filed in the King's Bench, it is thereby aſſerted 
that the Defendant is in the Cuſtody of the Mar- 
ſal, Sc. which is fictitious; alſo that Pledges are BE. 
given by the Plaintiff to proſecute, &c. which | 
is altogether as untrue z nor does it appear that 
ever any Proceſs iſſued requiring Pledges, or 
that ever any Pledges were really found in this 
Court, yet with theſe the Declaration is con- 
cluded, and the Memorandum at the Beginning 
of the 1ſue, with the Impariance before the 
Plea, &c. depend on, and refer to it, as moſt | ; 
of the ſubſequent Pleadings do in ſome Re- "1 
ſpect or another. And yet what is this Bill | 
but a meer formal Thing grounded on Fiction, PE * 
and full of Falſities, and which is, indeed, 
never filed but af Neceſſity ? For the Statute 
of Feo faills helping the Omiſſion of filing and 
continuing it on the Roll, if there is no Writ 
of Error brought, there is no Bill filed, (un- 
jeſs againſt *® Priſoners, or Attornies and Offi- 
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* The filing a Bill againſt Priſoners, in the Man- 
ner as it is now done, is in no Reſpect agreeable to the 
original Uſe of it; for this is not done till after the | 
Defendant has been impriſoned by virtue of a Proceſs | 
ſubſequent to a Bill's being ſuppoſed to be filed, and 1 
not till when the Plaintiff comes to declare, which 
ſuppoſes an Appearance likewiſe to that Bill, And 
how great is the Hardſhip upon theſe popr People 
that this is ſuffered! As Priſoners, they merit ſome 
Mercy; but inſtead of this, they are burthened with 
greater Coſts than ever, for inſtead of one Bill, they x | 
are ſaddled, I may ſay, with no leſs than four : for | | 
inſtance, When a Plaintiff comes to declare againſt a 
Priſoner, the Bill is filed on Stamps, and a Copy | | 
(that is, the Declatation, which in this Court is 4 1 
ceive | 
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cers bf the Court); and in caſe a Writ of Error 
is brought, ſuch a Bill may be filed at any 
Time before Errors are aſſigned. But is it 
not ridiculous, to think, that a Judgment ſhould 
be ſet aſide for Error, for want of ſuch a Piece 
of Formality ? For when it is filed, of what 
Uſe is it? What is the Intent of it, that 
makes it ſo —_— Why, it gives the 
Court it's Juriſdiction? - . 


And with reſpect to the Original out of 


Chancery, (which is ſaid to be ſued out to war- 


rant the Capies in the Common Pleas, as the 
filing the Bill warrants the Bill of Middlefes it 
the King's Bench) is it not juſt ſuch another for- 
mal, uleleſs, and unneceſſary Proceſs, which 


draws after it many Inconveniencies, and for- 


mal Matters in the ſubſequent Pleadings? Does 
it not create an extraordinary Charge for the 


Capias ? Is not the Fine, when taken, an un. 
neceſſary Expence? They are in thetnſelve 
evidently unneceſſary, becauſe we often do 
without, and indeed never file a Bill or a S. 
cial Original, but in Cafes where they are par- 
ticularly required, or purely to increaſe the 
Coſts of the Defendant. Do not theſe Pro- 
ecedings render the Beginnings of a Suit ob. 
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ceived as a Copy of the Bill) on Stamps is to be d. 
tivered to him in Cuſtody, another on Stamps to bt 
annexed to an Afﬀidavit of ſuch Delivery, and to bt 
filed with the Clerk of the Rules, and another of 
Stamps, (with an Office Copy of that Aﬀidavit) for 
him to give a Rule to plead on. One may wonde 
at the Neceflity for all this, but fo it is; and witl 
reſpect to the Coſts to the Priſoner, it is in Effet 
as fo many Bill; filed againſt him, 0 

| ure 
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{cure and difficult? Or, to ſpeak paradoxi- 
cally, Is not a Suit almoſt always ended. be- 
fore it is begun? For Judgments are generally 
fr]t obtained, before the Suits are thus formally 
begun; and then (ſometimes) ſer gfide for not 


being ſo. Beſides, when a Judgment is ſigned, 
which requires a Special Original to warrant it, 
: and that Original is not made out and filed in 


due Time, which is very often the Caſe, there 
muſt be a Petition to the Maſter of the Rolls, 
and an Order drawn up upon that Petition, 
which Order muſt be entered and filed, even 


0 fer Leave for the Curſitor to make it out; by 

" which we ſee how Proceedings may be en- 

+ WJ larged, and Coſts multiplied, for what, at this 

Time, may juſtly be deemed the moſt uſeleſs 

1 wh unneceſſary Proceedings in a Suit imagin- 
able. | 

h *Tis true, it may be ſaid, that without ſuck 


a Bill filed, or preſumed to be filed in the 
King's Bench, the Court has no Juriſdiction to 
proceed in the Cauſe ; and without ſuch an 
Original ſued out, and filed, the Common Pleas 


Pr has none: ſo at the two greateſt Courts of 
th BY Law in the Bagdom, wherein Right and Juſ- 
ice is to be adminiſtred to the Subjects, muſt 


continue to owe their Authority to meer For- 
mality and Fiction, when it may be very eaſily 
remedied, and ſuch unneceſſary Things ſup- 


Latitat in the one, and the Capias in the other, 
to be the original and leading Proceſs; and 


Bill and Original, with all it's Obſcurity, would 
fall of courſe, the Foundation being removed. 
And thus the 


rendered eaſy, plain, and ſignificant. 
| .* 


Having 


plied, by only declaring the Bill of Middleſex or 
then, the formal Proceedings depending on the 


Beginnings of a Suit would be 


1 
29 
* „ 
. 17 
ib 


a J. . N * v * & l - 
| l 
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Having thus far treated of the Commence: 
ment of an Action in each Court, in the Man- 
ner they were formerly and are ſometimes 
now uſed, in order to explain and render more 
intelligible the formal Parts of the ſubſequent 
Pleadings that depend on, or relate to them; 
it may here be uſeful to ſet forth and examine 
the Forms of the Proceſſes or Writs them- 
ſelves, as were, and are now in uſe, that the 
Changes made therein may appear. And firſt, 


Df the Bill, 02 Oziginal, in the King's 
EXP Bench. | 


The Bill, when filed, run thus: 4 
Hilary Term in the 2d Lear, Cc. 


Middleſex, ſſ. A. B. complains of C. D. being 
in the Cuſtody of the Marſhal of the Marſhial- 
fea of our Lord the King, before the King 
bimſelf, for this, to wit, That whereas tht 

| ſaid C. on the Day of, Cc. (ſetting 
forth the Complaint as in the Declaration, 
and concluding) and therefore he brings bii 


Suit, Sc. 
Jobn Doe 
Pledges to proſecue, and 


It has been obſerved why the Defendant was 
ſaid to be in the Cuſtody of the Marſbal; but 
it may ſeem odd, why Pledges were indorſed 
upon this Bill, ſeeing no Proceſs iſſued to te- 
quire them. To ſolve this Difficulty, it may 
be alledged, they were brought in uſe from 
the general Law of Frank-pledge, and _ 
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borrowed from the County and Hundred Courts ; 
and this Court firſt introduced theſe feigned or 
formal Pledges, in order to agree, in ſome 
Reſpect, with the Practice of the other Courts, 
wherein they were really found; or rather to 
agree with the original Writ in the Common 
Plaus, which they firſt made uſe of. On filing 
this Bill, the Chief Clerk's Proceſs iſſued, for 
the Defendant to appear thereto, which Pro- 
ceſs we now call a Bill of Middleſex, and re- 
mains yet the ſame in Form, except as to the 
Return, the Ac etiam, and the Engliſh Notice. 


The Bill ol Biddleſex. 


Viddleſex, iT. The Sheriff is commanded to take 
C. D. if he may be found in his Bailiwick, and 
keep bim ſafely, ſo that be may have his Body 
before our Lord the King, on —— next 
after —— —— whereſoever our ſaid Lord 
the King ſhall then be in England, to anſwer 


bave then there this Precept. 
By Bill. (Chief Clerk's Name.) 


This Proceſs was directed to the Sheriff, as 
the proper Officer to execute the King's Writs 
for though the Defendant either was, or was 
ſuppoſed to be already in the Cuſtody of the 
King's Marſbalſea, or Steward of his Houſhold, 
yet as that Officer's Juriſdiction extended thro” 
the whole County, where his Majeſty was, the 
Sheriff was, notwithſtanding, the proper Offi- 
cer for executing this Proceſs, and to have 
the Body whereſoever he ſhould be at the Re- 
turn; and on this Proceſs, (being the firſt af- 
ter the Commencement of the Suit) the De- 

; | fendant 
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to A. B. of a Plea of Treſpaſs, and that he 


* 


. „ 


fendant was arreſted or ſurmmaned to appear 


The within-named C. D. is not 2 in my Bai 
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but if he was not found before the Retury 
thereof, then on Non of jnventys returned by 
the Sheriff, an Alias Bil iſſued; and after tis 
3 Pluries Bill. But if the Defendant lived not 
in that County where the Court lay, then the 
Sheriff — met the Bill of Courſe, thus: 


[1 wick, 


And then, upon filing the Bil, * Plaintif 
was at Liberty to ſue out a Teftatum Bill into 
any other County, where the Defendant wa 
ſuppoſed to be; and after that an Alias, and 
Pluries Teſtatum Bill. This Teſt atum Bill foo 
gained (as before obſerved) the Name of 

Latitat, and run thus: 


The Teſtatum Bill, 4 1 


CHARLES, by the Grace of God, ef, G. 
to the Sheriff of B. Greeting. Whereas u 

| lately commanded our Sheriff of Middleſet 
that he ſhould take C. D. if he might be 2 

in bis Bailiwick, and ſafely keep bim, ſo thi 
be might have his Body before Us, u 
(the Return of the Bill exactly inſerted) 
to anſwer to A. B. in 4 Plea of Treſpaſs ; Au 
whereas Our ſaid Sheriff of Mal ex, at ibu 
Day, returned to Us that the af forefaid C. 
was not to be found in bis Bailiwick, whett 
upon, on the Behalf of the ſaid A. it is ſuſ 
ciently atteſted in our Court, before Us, ib 

. the ſaid C. doth run up and down, and jt 
cretes bimfelf 4 in your . Therefore u 
co 
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command you, that you take the ſaid C. if he | 
may be found in your Bailiwick, and ſafely 
keep him, ſo that you may have his Body be- 
fore us at Weſtminſter, on next 
ofter to anſwer to the ſaid A. of 
the Plea aforeſaid, and have you then there 
this Writ, Witneſs at Weſtminſter, 
the Day of © in the Year of 

our Reign. (Chief Clerk's Name.) 


This was the ancient Form, and it ſerved 
in all Caſes, as the Bill of Middleſex did, with- 
out ever expreſſing any Cauſe of Aion, but 
only by Treſpaſs, until the 13 Car. 2. c. 2. 
which enacts, That no Writ of Treſpaſs ſhould 
bold the Defendant to any Bail, Sc. any further 
than an Appearance, unleſs the true Cauſe of 
Action was expreſſed in the Writ. So that then 
in order that theſe Writs ſhould expreſs be 
Caule of Action, as the Common Pleas Writs 
did; they begun to uſe the Ac etiam Bille af- 
ter the Words of a Plea of Treſpaſs. . And this 
was untruly ſaid to be ſecundum Conſuetudinem 
Curie noſtre coram nobis exbibend, to expreſs 
the Cauſe of Action, and thereupon hold the 
Defendant to Bail; as in a Bill of Middleſex, 
thus: And alſo to à Bill of the ſaid A. againſt | 
the ſaid C. to be exhibited according to the Cuſ- 1 
tom of the Court of our ſaid Lord the King, be- 
fore the King bimſelf, for 201. upon Promiſe,” 
or 201. Debt, Sc. And in a Latitat, thus: 

* And alſo to à Bill of the ſaid A. againſt the 
ſaid B. to be exhibited according to the Cuſtom of 
our Court before Us for 201. upon Promiſe,” 
or 201, Debt, Sc. as it was, for the Ac etiam 
varied according to the Nature of the Action. 
D But 
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But about the Year ——, it was contri ved 
for the Eaſe of the Subject, and for expediting 
Juftice, as it was called, to put the Bill of 
Middleſex and the Lalitat into one; ſo that 
the Defendant might be taken on the Latitat 
in any County, without firſt ſuing out a Bill of 
Middle ſex; and this was done by only ſuppe- 
ſing a Bill of Middleſex had iſſued, and was 5e. 
turned; and upon this the Form of the Latitat 
came to be altered to what it now is, viz. 


ANN, by the Grace of God, Sc. To the Sherif 
of B. Greeting. Whereas we lately commanded 
our Sheriff of Middleſex that be ſhould take 
C. D. if be might be found in his Bailiwick, 
and ſafely keep him, ſo that he might have his 
Body before Us at Weſtminſter, at a certain 
Day now paſt, Jo anſwer 10 A. B. in a Plea, Gc. 


For as the Bill of Middleſex was not, but wa 
only ſuppoſed to be, ſued out, it was impoſſ- 
ble to inſert in the Latitat the very Return of 
it, as uſed to be done; and therefore the 
Words, at @ ceriain Day now paſt, were intro- 
duced to ſupply the Return of the Bull of Mid: 
dleſex ſo ſuppoſed to be ſued out. CES 
One would reaſonably have imagined, that 
the Courts at Meſtminſter, in order to eaſe the Sub. 
jedl, and to expedite Juſtice, might have ſchemed 
out a more eaſy Method, than thus putting theſe 
izwo Writs into one, as they might have ordered 
the Bill of Middleſex to have run into every 
County, and have ſuppreſſed the Latitat; and 
it might have been called a Bill of Berkſhire, a 
Bill of Oxfordſhire, &c, as well as a Bill o 
Midaleſex. Is it nat the King's Proceſs, and 
every County under his Juriſdiction? Or they 
might have ſuppreſſed. both the Original 1 
an 
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and Latitat, and have eſtabliſhed it as a ge- 
neral Proceſs for the Commencement of a Suit. 
Tt:is would have rendered the Beginning of a 
uit ſomewhat more intelligible : but now, 
whenever a Latitat is ſued out, (though it be 
the leading Proceſs in every County, except 
Middleſex) two Things are firſt ſuppoſed to 
have been done, which are, an Original Bill 
ingroſſed and filed in the Office, and a Bill f 
iddlsſex ſued out, returned, and filed like- 
wiſe ; and which, in fact, ſeldom or never are 


17 don. 

ded Before the Stat. 13 C. 2. there was the greateſt 
ate Abuſe, that can be conceived, made of the Bil! 
ct, / Middleſex; for thereby it was in the Power 
bii of any one Man to devour the Credit of goo, 
ain by arreſting them, as was then the Practice, on 
c. cbis Writ for large Sums; and by never de- 
1 ing, to avoid paying any Cofts to the De- 
1. fendant. It even became a By-word to ſay 
* FI beſtow à Bill of Middlefes'on ſuch a one, and 
he WY his meerly to vex and diſquiet a Man; of 
ro. WY iſchievouſly to injure and hurt him: There- 
hid. fore the Intent of this Statute was to prevent 


frivolous and vexatious Arreſts, by ordering, 
that no more than 401. Bail ſhould be taken, un- 
leſs the true Cauſe of Action was expreſſed in the 
Writ, (and this was dohe, as obſerved, by the 
Ac etiam, or elfe they muſt have had Recourſe 


* bo Originals out of Chancery again) and alſo by 
r 5 ſubjecting the Plaintiff to pay Coſts (for not 
and = ane r Rd 
e, 2 * This was a Complaint made, I ſind, in the Time 
of Qliver's Uſurpation, as a Thing that had been long 
and in Practice: how long before, is hard to ſay ; but it 
hey very evident that it continued until the making of 


(bis Stature. 
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pros, which the Defendant could not do before. 


purſuing this iniquitous Practice, was his being ſub- 
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declaring) to the Defendant on his ſigning a Non 


But this Statute was not attended with it's 
deſited Effect and Deſign, nor did it remedy 
thoſe Evils the Act complains of; for it was 
as eaſy to inſert an Ac etiam“, where there Was 
no true Cauſe of Action at all, as it was to 
arreſt a Man before any Ac etiam was uſed; 
for nothing more was required by this A 
than that the Writ, ſhould expreſs the Cauſe of 
Action: So that the Abuſe ſtill continued, and 
it was not remedied until that excellent Statute 
of 12 Geo. 1. 5 43 

By the 12 Geo. 1. it is ordered, That, the 
Plaintiff, to hold the Defendant to Bail, muſt. firſt 
make an Afﬀidavit of his Debi, ubich muſt. be 
fworn to be 101. or above, and thereby ſet forth 
his. Cauſe of Adlion; and if no ſuch Affidavit'is 
made and filed, the Defendant is not to be at- 
reſted, but to be ſerved with a Copy of the Pro- 
ceſs, under which is to be an Engliſh: Notice, 
declaring the Intent of ſuch Service. And this 
made great Alteration in the Uſe of: theſe Pro- 
ceſſes, viz. That where an Affidavit of the 
Cauſe of Action is made and filed, the Writ 
is made out with an Ac etiam as uſed to be, 
and the Sum ſworn to is indorſed on the Back, 
that the Sheriff may know for what. to take 
Bail; but if no Affidavit is made, the Defen- 
dant is not to be arreſted, but to be ſerved 
with a Copy of the Proceſs only: in which Cale 


„ 
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* 'The only Check upon the Plaintiff, from ſtill 


ject to pay Coſts for not declaring in due Time; which 
Coſts, at this Time, was about 195, only, N 
1 0 
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the Writ is made out without any Ac etiam, 
and the following Engl Notice is ſubjoined. 


C. D. you are ſerved with this Proceſs, to the 
Intent that you may, by your Attorney, appear 
in his Majeſty's Court of King's Bench at the 
Return thereof, being the Day of 

next, in order to your Defence in this Action. 


So that our Proceſſes now are as follow : 


a Bill of Bfddleſex, when batlable. 


Middleſex, to wit. The Sheriff is commanded to 
take C. D. and J. D. if thty be found in bis 
Bailiwick, and that be keep them ſafely, ſo 
that he may bave their Bodies before our Lord 
tbe King at Weſtminſter, on * Monday next 
after eight Days of Saint Hilary, to anſwer 
to A. B. in a Pha of Treſpaſs; f and alſo — 


— 
——— 


* All Proceſſes and Writs in this Court are now 
made returnable at a Day certain, which before were 
made returnable on a general Return, whereſorver, &c. 

+ There are a great many Niceties and curious 
Diſtinctious in the Writs and Pleadings in a Suit, 
which often paſs unobſerved. Here is one in the Ac 
etiam; in the Bill it is, According to the Cu/lom of the 
Court of our ſaid Lord the King, before the King hime 
jeif; in the Latitat it is, According to the Cuſtom of 
ur Court before Us, The Bill is not tefted, but is 


hm. 


— 


King's Order, and ſigned by his Chief Clerk, aſſigned 
to 1nroll Pleas before himſelf. The Latitat, and all 
the ſubſequent Proceſſes, are teſted in the Name of 


5 — 


turn, and filing the Bill of Middleſex ; ſed quere, if 
not upon filing the Original Bill. | 
D 3 ; As 


ſuppoſed to be a commandatory Precept iſſued by the 


the Chief Fuftice of the Court, who are ſuppoſed to 
become poſſeſſed of the Cauſe upon the Sheriff's Re- 
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a Bill of the ſaid A. againſt the ſaid C. to 
be exhibited according to the Cuſtom of the 
Court of our faid Lord the King before the 
King kimfelf, for 20. vpon Promiſe ; and 
that be then have there this N 

| By Bill, Lee. 


Indorſed on the Back, Bail by 2 W 


for 104, 


a Bill of Middleſex, — not ballable 
Middleſex, to wit, The Sheriff, &c. (it is the 


ſame as the other, only the Ac etiam is omits 
ted, and the Exgliſb Notice is n 
By Bill, | | Lee. 


C. D. You are ſerved with this Hind 1h 
the Intent that you may, Cc. ut ſupra. 80 
likewiſe is made out the Alias and Pluries Bill, 
with or without the Ac etiam, as for a Bill. 


A Latitat, when ballable. 


GEORGE the Third, by the Grace of Gia, 
Sc. To the Sheriff of Berkſhire, Greeting 


—ů 2 1! 
— — nn__ 2 — * 8 * W I _ 2 


As the Cauſe of Ale, is to be ſworn to, . 
to the 12 Ged. 1, and the Affidavit is to be filed in 
the Office from whence, and before, the Proctfs il. 
ſues, whereby the Cauſe of Action muſt be ſet forth; 

nere, whether Ac etiams are not become unnecel- 
ſary? The Diſtinction is full enough, by indor/iy 
the Sum ſworn to, for holding the Defendant to Bal 
in the one Caſe, and omitting ſuch Indorſement in 
the other. And the Cauſe of Action is better (et 
forth by the Affidavit; beſides, the Ac etiam Bil' 


I ber 


reſers to a fictitious Thing, 
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Whereas we lately commanded our Sheriff ef 
Middleſex that be ſhould take C. D. and R. 

R. if they might be found in bis Bailiwick, 
and keep them ſafely, ſo that he ſhould have 
their Bodies before Us at Weſtminſter, at a 
certain Day now paſt, to anſwer to A.B. in 
a Plea of Treſpaſs; and alſo to a Bill of the 
ſaid A. againſt the ſaid C. to be exhibited 
according to the Cuſtom of our Court be- 

fore Us, for 2ol. upon Promiſe: And our 
ſaid Sheriff of Middleſex at that Day returned 
to Us, that the aforeſaid C. and R. are not 
found in his Bailiuict; whereupon, on the 
Behalf of the ſaid A. it is ſufficiently atteſted 
in our Court before Us, that the aforeſaid C. 
and R. do run up. and down and ſecrete them- 
ſelves in your County. _ Therefore we command 
you, that you take them, if they may be found 
in your Bailiwick, and ſafely keep ihem, ſo 
that you” may have their Bodies before Us at 
Weſtminſter, on Monday next afier eight 
Days of St. Hilary, to anſwer to the” aforeſaid 
A. of the Plea and Bill aforeſaid, and that you 
Have then there this Writ before W. L. Manſ- 
held at Weſtminſter, the 28th Day of No- 
vember in the firſt Year of our Reign. 

| V 5 Lee. 


Indorſed on the Back, Bail by Affidavit affiled 
for 10l. 


If the Latitat is not to hold the Defendant 
to Bail, then the Ac etiam and the Words and 
Bil are omitted therein; and the like Notice 
is ſubjoined, and fa it is in the Alias and Pluries 
Latitat. 


D 4 Our 


N 
. 
N 
| 
1 
4 
f 
ö 
it 
on 
a 
4 


/ 


69 


Precepts that go forth upon that Original. 


An Hiſtorical Treatiſe of @ Suit at Law. 


Our Writs being now printed with Blanks, 
they run in the plural Number, in caſe there 
ſhould be more than one Defendant to be in- 
ſerted therein; but if there be but ane Nefen- 
dant, then Jobn Doe or Richard Roe is added 
to make it agree with the printed Form. 


Of the Oꝛiginal out of Chancery, and 
 Paoceffes thereon, 


Tt has been obſerved, that the Commence- 
ment of a Suit in the Common Pleas, is by an 
hk, ere Writ out of the Court of Chancery; 
and the Proceſſes are ſaid to be the Writs and 


The Original uſed to be procured by a Note 
to the Curſitor, called a Præcipe, or Pope. 


The Pꝛaecipe thus: 


Berks. ſſ. Præcipe C. D. nuper de, Sc. and 
therefore called a Præcipe. 


Berkſhire, to wit. Command C. D. late of W. 
in the ſaid County, Yeoman, that be render to 
A. B. 100/. Debt, which he unjuſtly detains, 
Fc. Ret' —— In Detinue, that be render 
to A. B. one Horſe, or, &c. which be unjuſth 
detains, Sc. Ret". "Il 


The Pone, thus: - 


Berks. ſſ. S1 A. B. fecer 697. tunc Pone, Ce. 
C. D. nuper, Sc. and therefore ſo called. 


Berk ſhire, 


"An Hiſtorical Treatiſe of a Suit at Lab. 
Berkſhire, to wit. F A. B. makes you ſecure 
in proſecuting his Claim, then put by ſafe Gages 
and Pledges C. D. late f W. in the fai 
Caunty, Yeoman, to anſwer to the faid A. in 
a Plea of Treſpaſs, &c. ſetting forth the 
Complaint. 1 


The * Oxtginal on the Pꝛaetipe. 


CHARLES, Sc. To the Sheriff of B. Greeting. 
Command C. D. late of, fc. that be juſt, 


— — — — — 


* Here are only tt Precedents given of Original 
Writs, The Origmak, as formerly made out by the 
Curſiters, and which are now diſuſed, being as many 
and as various, as the Cauſes of Action on which 
they were grounded; ſome of theſe Original uſed 
to be proceeded on before the Sheriff, as a Juſficicg, 
a Writ of Treſpaſs, &c. and-theretore were ſaid to 
be Vicountiel; and theſe were removeable into tho 
King's Bench and Commen Pleas hy anather Original 
Writ, called a Pane, &c. The Regifter, and Natura 
Brevium, ſhew the Variety and Nature of Original 
IW-its, which are now ſupplied by other Methods 
of Practice, both in Real, Perſonal, and Mixed Aftions. 

The County Courts, and Sheriff's Turn, were 
ancient Courts in the Time of King A4rthur,. and 
before. In the Turns were tried all Pleas of the 
Crown; and in the County Courts, all Common Pleas 
under 40s. without the King's Writ ; and above, 
to any Value, with the King's Writ, according to 
the Maxim, Quod Placita de Catallis, Debitis fc, que 
Summam 405. attingunt, wel excedunt, ſecundum Luzon 
et Conſuetudinem Anglia, fine Breui Regis Placitari 
non debent. Hundred Courts, and Courts Baron, had 
afterwards the fame Powers granted them; and this 
Was becauſe Men ſhould have Law and Juſtice at 


Home, 
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and without Delay, render to A. B. five Pounds, 
which be owes to, and unjuſtly detains from 
Him, as be ſaith; and. unleſs be ſhall fo do, 
and the aforeſaid A. ſhall make you ſecure to 
proſecute bis Claim, then ſummon by good Sum- 
moners the aforeſaid C. that he be before our 
Juſtices at Weſtminſter in eight Days of Si. 


ee — 


r 


1 


Home, and not be obliged to ſue in, or follow the 
King's Courts. But after the Court of Common 
Pleas was ſettled at Meſtminſter, theſe Courts came 
to decline ; for by the Contrivance of the Judges 
and Attornies, Men were brought to ſue in the Common 
Pleas and King's Bench, or rather were neceſſitated fo 
to do: for what did it ſignify for a Man to ſeek for 
Juſtice near Home, when after Judgment there, or be- 
fore, his Suit was ſure to be removed by virtue of theſe 
Original Mrits into one of the Courts above? and the 
King's Bench eſpecially, by virtue of a Bill filed by way 
of Mutuatus, (as it is ſaid) would take Cognizance of 
a Cauſe of 55. and oblige a poor Man in York or Corn- 
wall, not worth 40s. to try his Cauſe at P/tminſter? 


For otherwiſe it was not lawful for a Man to ſue in a 


Court of Record for a Debt not amounting to 40s, 
and therefore the Courts below, in order to keep the 
Bufineſs there, and to prevent their being ſwallowed 
up by thoſe ſuperior Courts, allowed the Suitors to 
divide their Actions under '40s. to hinder the Re- 
moval of them, Cc. It was certainly beſt when 
uſtice was provided for poor Men at their own 
; and was the Sum of 403. to be multiplied to 

it's real Worth that it was at that Time, and the 
Courts above reſtrained from taking Cognizance of 
any Thing under, to what a low Ebb would the 
Courts be reduced! And notwithſtanding the whole 
Buſineſs is now engroſſed by them, how little is con- 
ſidered the exceſſive Dearneſs of obtaining Juſtice for 
ſmall Sums of 3 or 4, or 5 . Cc. 4 
Hilary, 


, 
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Hilary, to ſhew wherefore be will not do it. 
And have then there the Names of the Sum- 
moners, and this Writ. Witneſs Ourſelf at 
Weſtminſter, be Day of © ; 
in the Year of Our Reign. E. 


An Oziginal on the Pone. 


CHARLES, by the Grace of God, &c. To the 
Sheriff of B. Greeting. F A. B. makes you 
ſecure in proſecuting his Claim, then put C. D. 
late of W. in. your County, Yeoman, by ſafe 
Pledges and Gages, that he be before Our Ju 
tices at Weſtminſter in eight Days of St. 
Hilary, to anſwer to the ſaid A. in a Plea, that 
whereas the ſaid C. on the firſt Day of Ma 
in the Year of our Lord, &c. (ſetting fort 
the Complaint, or Cauſe of Action, accord- 
ing to the Attornies Inſtructions) t the Da- 
mage of the ſaid A. 1001. and have you then 
there the Names of the Pledges, and this Writ. 
IVitneſs Ourſelf at Weſtminſter, the 
Day of in the Year of 
our Reign. E . 


The Præcipe was for Things certain, and on 
which the Curfitor received the Fine. The 
Pone was for Things not certain, as for Treſ- 
paſſes, Sc. and on which no Fine could be re- 
ceived. Theſe Writs being returned by the 
Sheriff, were carried to the Filazer for ſuch 
further Proceſs to be made out as was neceſ- 
ſary, and to be by him filed with the Cuftos 
Brevium ; and until King Charles the Second's 
Lime it was ab/elutely neceſſary for theſe Ori- 

ginals 
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and without Delay, render to A. B. five Pounds, 
which be owes to, and unjuſtly detains from 
 bim, as be ſaith; and. unleſs be ſball ſo do, 
and the aforeſaid A. ſhall make you ſecure to 
proſecute his Claim, then ſummon by good Sum- 
moners the aforeſaid C. that he be before our 
Juſtices at Weſtminſter in eight Days of St. 


Home, and not be obliged to ſue in, or follow the 
King's Courts, But after the Court of Common 
Pleas was ſettled at W:/tminfler, theſe Courts came 


to decline; for by the Contrivance of the Judges 


and Attornies, Men were brought to ſue in the Common 
Pleas and King's Bench, or rather were neceſſitated fo 
to do: for what did it ſignify for a Man to ſeek for 
Juſtice near Home, when after Judgment there, or be- 
fore, his Suit was ſure to be removed by virtue of theſe 
Original Writs into one of the Courts above? and the 
King's Bench eſpecially, by virtue of a Bill fled by way 
of Mutuatus, (as it is ſaid) would take Cognizance of 
a Cauſe of 55. and oblige a poor Man in York or Corn- 
wall, not worth 40s. to try his Cauſe at Veiminſſer? 


For otherwiſe it was not lawful for a Man to ſue in a 


Court of Record for a Debt not amounting to 405, 
and therefore the Courts below, in order to keep the 
Bufineſs there, and to prevent their being ſwallowed 
up by thoſe ſuperior Courts, allowed the Suitors to 
divide their Actions under 405. to hinder the Re- 
moval of them, &c. It was certainly beſt when 
uſtice was provided for poor Men at their own 
rs; and was the Sum of 40s. to be multiplied to 

it's real Worth that it was at that Time, and the 
Courts above reſtrained from taking Cognizance of 
any Thing under, to what a low Ebb would the 
Courts be reduced! And notwithſtanding the whole 
Buſineſs is now engroſſed by them, how little is con- 
ſidered the exceſſive Dearneſs of obtaining Juſtice for 
ſmall Sums of 3 or 4, or 5 l. Sc. N 
| | Hilary, 


# 
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Hilary, to ſbeto wherefore be will not do it. 
And have then there the Names of the Sum- 
moners, and this Writ. Witneſs Ourſelf at 
Weſtminſter, be Day ß ; 
in the Year of Our Reign. E. 


An Oziginal on the Pone.. 


CHARLES, by the Grace of God, &c. To the 
Sheriff of B. Greeting. F A. B. makes you 
ſecure in proſecuting his Claim, then put C. D. 
late of W. in your County, Yeoman, by ſafe 
Pledges and Gages, that be be before Our Ju” 
tices at Weſtminſter in eight Days of St. 
Hilary, to anſwer to the ſaid A. in a Plea, that 
whereas the ſaid C. on ihe firſt Day of Ma 
in the Year of our Lord, &c. (ſetting forth 
the Complaint, or Cauſe of Action, accord- 
ing to the Attornies Inſtructions) 7 the Da- 
mage of the ſaid A. 1001. and have you then 
there the Names of the Pledges, and this Writ. 
Witneſt Ourſelf at Weſtminſter, tbe 
Day of | in the Near of 
our Reign. E . 


The Præcipe was for Things certain, and oon 
which the Curfitor received the Fine. The 
Pone was for Things not certain, as for Treſ- 
paſſes, Sc. and on which no Fine could be re- 
ceived. Theſe Writs being returned by the 
Sheriff, were carried to the Filazer for ſuch 
further Proceſs to be made out as was neceſ- 
ſary, and to be by him filed with the Cuftos 
&revium; and until King Charles the Second's 
time it was ab/elutely neceſſary for theſe Ori- 
ginals 
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"An Hiiftorical Treatiſe of a Suit at Law: 


ginals to be firſt made out and filed, beenuſe 


the Declarations were to be warranted 
but more eſpecially in Treſpaſs, Cafe, Se. for 
the Original uſed to be recited ly in the 
Declaration, and the Declaration was to agree 
with it; for if there was any Variance between 
the Mrit and Declaration, the Defendant could 
take an Advantage of it, by pleading it in 
Abatement ;, for which Reaſon the Declaration 
in this Court has been properly defined to 
be an Expoſition of the Original Writ. | 
After Originals were returned of courſe, * 
"Attachments and Diſtringass were laid 
but more eſpecially foo chat Rule of Cur. 2 2 
the leading Proceſſes were, either a Capias 700 
reddat on the Preecipe, or a common Sores 
quare Clauſum fregit on the Pone. 10 


by them; 


A Capſas quod redvat, 


CHARLES, Cc. To the Sheriff of B. Greet- 
i We command you, that you take C. D. 
late of W. in your County, Teoman, if he all 
be found within your Bailiwick, and ſafely keep 
bim, ſo that you may have his Body before Our 
Juſtices at Weſtminſter in eight Days of St. 
Hilary, #0 anſwer to A. B. of a Plea, that 
be render to the ſaid A. 1001. which be owes 
1a, and unjuftly detains from him, as it is ſaid; 

. aud bave then there this Mit. as: Se. 
at Weſtminſter. 


- 


A Coptas quare Clautum Fregit. 


CHARLES, Sc. To the Sheriff of B. Greet- 


irg. We command you, that you take C. fe. 
* ae 


2 


% 


An Hiſtorical Treatiſe of a Suit a Tow. 
late of W. in your County, Yeoman, if. be ſhall 
be found in your" Bailiwich, and ſafely keep 
bim, ſo that you may bave bis Body before our 
Juſtices at Weltminſter in eight Days of St. 
Hilary, 4 anſwer to A. B. in a Plea where- 
fore with Force and: Arms be broke the Cloſe 
of the ſaid: A. at W. and other Injuries to 
him did, to the: great Damage of the ſaid A. 
and againſt our Peace; and have you there 
this Writ. Witneſs, Sc. at Weſtminſter 
the Day of in the 
Year of Our Reign. E 


This was called a: Common Capias Clauſum 
Fregit, becauſe the Cauſe of Action was not 
eſpecially ſet forth. 

If the Defendant could not be taken upon 
the firſt Capias, the Plaintiff bad then a Ca- 
pias by Continuance, being the ſame in Form, 
but called ſo by it's being continued on the 
Roll by the Filazer, from the Time the firſt 
iſſued, and ſo on from Term to Term until 
Defendant was taken. But in caſe the De- 
fendant was gone out of that County where- 
in the Original was filed, and as the Plain- 
tiff could not ſue out a Capias into any: other 
County, therefore upon the Capias being re; 
turned Non eſt invenius by the Sheriff, Leave 
was given for the Plaintiff to take out a Teſ- 


taium 


the 


As the Plaintiff could not ſue out a Capias but into 
that County wherein he had filed an Original, the In- 
tent of the Tatum was to enable the Plaintiff. to 
follow the Defendant into any other County, and 
take him therewith, The Uſe of this Writ was at 
firſt much abuſed, in this ReſpeR z if the Th, 
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tatum Capias into any other County, in order 
that he might follow the Defendant, and take 
him whereſoever he was to be found. 
Theſe Proceſſes continued in uſe until the 
Reign of King Charles the Second, at which 
Time great Amendment and Regulation was 


endeavoured to be made in the practical Part 
of the Law; for, firſt, by a Rule made for 


- ſettling and regulating a Courſe of Practice, 


it was ordered, (for ayoiding long and un- 
neceſſary Repetitions of the Original Writ, as 
uſed to be, and was then done; ſee under De. 
claration) that Declarations in Attions of Tref- 


paſs, Caſe, c. other than Debt, ſhould not re- 


peat the Original Writ, but only the Nature of 
the Action. And ſecondly, by the 13 Car. 2. 


: the Sheriff was reſtrained from taking any 


greater Security than 4ol. unleſs ihe true Cauſe 
of Action was expreſſed in the Writ, that is, in 
the Clauſum fregit. And from hence aroſe a 
new kind of Practice, for as the Original was 
not to be repeated in the Declaration, it was 
very evident there was no Occaſion for any 
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had a Mind to try his Cauſe in B. and the Defendant 
lived in T. the Plaintiff would file his Original to 
warrant his Judgment, and ſue out a Capias in B, 
and then ſye out a Te/latum to take the Defendant 
in J. which put the Defendane to the Neceſſity of 
trying the Cauſe in B. and bringing his Witneſſes at 
a great Diſtance: and therefore the Courts thought 
proper, in order to remedy this, to change the Venn 


in ſuch Caſes, upon the Defendant's Affidavit that 


the Cauſe of Action aroſe in J. and not in H. that 

the Cauſe might be tried in the proper County, if the 

Defendant required it, 5 
Original 
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Original at all, at the Beginning of the Suit, 
to ſet forth the Complaint as uſed to be; and 
therefore Attornies, inſtead of making a lon 
Præcipe or Pone, for the Curſitor ſetting for 
the Complaint as Inſtructions for the Original, 
made a ſhort Note for the Capias, thus: 


Berks. ſſ. If A. B. makes, Ec. then put, Ec, 
C. D. late of W. in your County, Yeoman, 
Ret. broke the Cloſe at W. 

; | | W. 


Upon which the Filazer (inſtead of the Curfi- 
tor) granted the Captas clauſum fregit, and en- 
tering this Præcipe on a Roll, delivered the 
Roll at the End of the Term to the Curſor, 
who thereby made out the Originals all at 
once, to be filed with the Cuſtos Brevium. Theſe 
Common Originals now were only the Clauſum 
fregit teſted in the Name of the King, to give 
the Court its Juriſdiction 3 but as it was ne- 
neſſary by the 13 Car. 2. to expreſs the Cauſe 
of Afion in the Writ, to hold the Defendant 
to Bail, the Ac etiam was introduced in the 
Clauſum fregit; and from hence Precipe*s quod 
reddat began to be laid aſide likewiſe ; inſtead 
of which, in order to avoid paying the Fine, 
Attornies beſpoke a Clauſum fregit with an Ac 
etiam in Debt, or, Sc. for as much as the 
Debt was, vis. | 


Berks. if. If A. B. makes, Sc. then put, Sc. 
C. D. late of W. in your County, Yeoman, 
broke the Cloſe at F. Ac etiam for 1001. in 

Debt, Ret, in eight Days of St. Hilary, 
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Berks. ſſ. F A. B. Sc. then put, Sc. C. D. 


late of W. in your County, Yeoman, broke the 
Cloſe at F. Ac etiam in Caſe for 20, 
Ret. in eight Days of St. Hilary. W, 


So that the Clauſum fregit became, and is 
now, the leading Proceſs in this Court, with 
this D*fference only; If the Defendant is not 
to be held to Bail, the Clauſum fregit, without 
any Ac etiam as before, is the proper Proceſs; 
and which now, in purſyance of the 12 Geo. 1, 
has the like Engliſb Notice under it, as the Bill 
of Middleſex, or Latitat; but if the Defendant 
Was, and is now, to be held to Bail, the 4 
etiam is inſerted therein, and therefore is called 
a Bailable Capias, and the other a Common 


ſum fregit. | | 


A Capias, with an Ac etiam. 


GEORGE he Third, Fc. To the Sheriff of B. 
Greeting. We command you; that you takt 
C. D. late of W. in your County, Yeoman, 

and R. R. if they ſhall be found in your Bail: 

wick, and ſafely keep them, ſo that you ma) 
have their Bodies before our Fuſtices at Welk 

minſter in eight Days of St. Hilary, 10 a 

ſtwer to A. B. of a Plea, wherefore with Fort 

and Arms they broke the Cloſe of the ſaid A, 

at E. and other Wrongs to him did, to tt 

great Damage of the ſaid A. and againſt out 

Peace. And alſo that the ſaid C. may an- 

{wer to the ſaid A. according to the Cuſtom 

of our Court of the Bench, in a certain Plea 


An Hiſtorical Treatiſe of a Suit at Law. 
of Debt upon Demand for 201. ' And have 
you there this Writ. Witneſs Sir Charles 


of November, in the 2d Year of our Reign. 


The only Inſtructions to the Filazer for theſe 
Writs are as follow: | | 


B-——. ſſ. Capias for A. B. againſt C. D. /ate 
of W. in your County, Yeoman, ret. in eight 
Days of St. Hilary. | B—. 
Ik ballable, 
B-——, ſſ. Capias for A. B. gainſt C. D. late 


Days of St. Hilary. Bo—. 
{ud alſo for 20 l. Debt. Afidavit for 10 l. 


Or, 


Ind alſo for 201. on Promiſe. Affidavit for 101. 
Sc. 

Theſe are the præcipes which the Filazer 
nters on the Roll, as Inſtructions for beſpeak- 
ng the Originals of the Curſitor; and it is eaſy 
d judge what Sort of * Originals are made out 


(if 


— a—_— 


* The Original Writ, that is now ſuppoſed to iſ- 
e out of the Chancery, to give this Court its Juriſ- 


the Clauſum fregit itſelf, filled up by the Cur/ttor, 
ith the Parties Names, returnable in the Common 
las, and teſted in the Name of the King, (without 
y Stamp, or ever paſſing under the Seal of the 
ourt) and then filed with the Cuflos Brevium, in 
hoſe Office they lie to 3 conſumed by Lime, un- 

| tefp 


Pratt, Knt. at Weſtminſter, the 28th Day 


of W. in your County, Yeoman, ret. in eight 


iction, is nothing more than a printed blank Form 
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(if any are) from them. It is not pretended 

they ate to warrant any Judgment in the Court, 
but only to give the Court its Juriſdifion ; for 
if any Original is required to warrant a Judg- 
ment, on à Writ A brought, ſuch 05. 


Zinal, which uſed to be made out and filed at 


the Beginning of the Suit, is now beſpoke af- 
ter the Judgment, and is called a Special Ori- 
ginal. By this we ſee, haw Time works 3 
Change in Things; for inſtead of ong Original, 
as uſed to be, there are now two requiſite, one 
to give the Court it's Furiſdifion to proceed in 
the Cauſe, the other to warrant the Judgment 
of the Court in the ſame Cauſe. And inſtead 
of the firſt Original being to warrant the De- 
claration and the Judgment, as was the original 
Intent of it, the — is now a Warrant 
for the Original! 


Of the Defendant's. Appearance, 


With reſpect to the Defendant's Appearanit 


in the Court of King's Bench, little need be ſaid 
of it, further than, that when this Court + - 


to take 8 nizance of Civil Pleas, it as U 


to. arreſt the Defendant on eyery, Proceſs, of 
the Court, and bring him up into the Cuſteh 
of the Marſhal of the Marſhalſea, in order to 
enforce him to appear to the Bill filed, If the 
Action was for any thing under 205 hey let 
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leſs eaten * Vermin; for *tis not pretended the, 
are of any Uſe in the Suit, unleſs it muſt be, that 
the Court of Common Pleas ſhall have no Je uriſdieton 
dut from ſuch Or iginals 
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but if for 204. or above, they made him give 
Special Bail. | Te: 

In Lord 4 entwort 's Time the 20 J. funk 
to i0 4. | | 


run thus: 


M. it. C. D. is delivered 10 Bail upon the taking 
of bis Body, (that is to ſay) zo John Doe and 
Richard Roe, at the Suit of A. B. 


But after the 12 Geo. 1. the Form was al- 
ered to what it is now, VIZ, 


ff. C. D. having been ſerved: with ech 
is delivered. to Bail (that is to ſay) t John 
Doe and Richard Roe, at the Suit of A. B. 


But with regard to the Defendant's Appear- 
ce in the Court of Common Pleas, a great 


vrmerly, every Plaintiff” and Defendant was 
sed fo appear in his proper Perſon at tho 
| og of the Writ, which Appearance was 
g corded by the Filazer, who * continued the 
h roeeſſes. of the Court until the Prothonotary 


ok it up on the Declaration, For, 
On the Defendant's being ſummoned, he was 


d appear, or caſt an Eſſvin; that is, ſend his 


(charged by the Court befere-Declaration, the Fila- 
s the Officer to ſign the Super/edeas 3 but after 


1 Superſedeas's are ſigned by the Protho- 
tary, | 


the Defendant! out of Cuſtody. upon Common Bui; 


The Common Bail, it is preſumed, always 


leal of Matter and Form depended on it; for 


* It is from this, that now, when a Defendant is 


Exz - Excuſe 
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Day, for on this Day both Plaintiff and D. 


_ Clare; but if the Defendant did not appat 
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Excuſe for his not appearing; and the Clerk 
of the Efſcins entered ſuch Eſſoin, and after 
ſuch Entry the Defendant could not appear 
again that Term, becauſe the Plaintiff, by the 


Eſſein Roll, had the fame Day given him; and 
therefore the Defendant was not allowed to 


appear and plead in the Plaintiff*s Abſence. 


This Eſſcin was to be ſent on the very Day 
the Writ was returnable, for if the Defendant 
omitted caſt ing an Efſoin that Day, the Plain- 
tiff had Liberty the next Day to enter an Ex- 
ception with the Clerk of the Efſoins, and ob- 
tain an Order that the Defendant's Eſſonium na 
recipiatur. 

And therefore, as the firſt Day was called 


the Efſoin-day, ſo the ſecond was called the 


Exception-day; and the third Day was called 
the Retorna Brevium Day; for on this third 
Day the Sheriff returned the Writs into Court, 
and delivered them to the Cuſtos Brevium; and 
then it was that the Court was ſeiſed of tht 


Cauſe by the Poſſeſſion of the Writ. 


The fourth Day was called rhe Appearan 


fendant were to appear; it was granted to ti 
Defendant ex Gratia by the Court, and if the 
Defendant did appear, the Court proceed 
ed ore Tenys, and ex Officio abated the Writ 
or gave further Time tor the Plaintiff to & 


— — * — 


* This may be the Reaſon why Judgment in tl 
Court relate to the Ein Day of the Term; d 
Fudyments in the K. B. relate to the fit Day of i 


em. 


thel 
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then the Plaintiff appeared and * offered him+ - 


ſ-If, and the Filazer recorded his Appearance, 
and that the Sheriff had returned the Writ. And 
this he did to pray further Proceſs of the Court, 
for if the Writ was returned by Summoneri 
feci, then the Court granted an Attachment and 
Diſtreſs infinite in Debt; but in Treſpaſs, be- 
cauſe of the Fine to the King, the King's Pro- 


as the Court thought proper. But if the Writ 
was returned by Nil habet in Ballivd mea per 


in both Caſes. If the Capias was returned Non 


eſt inventus, the Plaintiff again offered himſclf, 
and then an Alias Capias iſſued ; and upon Non 
eſt inventus thereon, the Pluries; after which 
they proceeded to Proceſs of Outlawry. F - 

5 By Magna Charta, none are to be impriſoned 

, Nife per Legale Judicium parium ſuorum vel per 

a 


confirmed by thĩs Statute; and we may obſerve, 


ie * —— ls Lo | * 
i * The Form of the Entry in every Action for the 
n in this Caſe was, © Et pred? quer” obtulit 
rit * fe iii Die, Sc. et predif Def. non venit; ideo 


* Preceptum Vic, quod, c.“ by which, Oltulit ſe, 
it was taken, that the Plaintiff was to appear in proper 
Perſ-1 ; for then no Perſon could make Attorney but 


was taken to be in proper Perſon, See Nat. Breu. 
Raft, Ec. 9 | | 
T The 25 Ed. 3. brought in the ſame Proceſs in 


2 Detinue, and Replevin; and the 19 H. 7. in 
ale, | | 


Bz the 


ceſs iſſued, which was a Capias, or a Diſtringas, 


quod Summoneri poteſt, the Capias uſually iſſued 


Legem Terra. It was one Part of the Law of, 
the Land to commit for Contempts, and it was 


by Patent, or the King's Writ: So the Writ com- 
manded the Defendant for to appear, c. and that 


* 


ſo great an Hindrance to Jultice, that in many 


the Defendant ſued out a Writ of F Mainpriz 


An Hiſtorical Treatiſe of a Suit ut Lam. 
the above Proceſſes, i. e. the Cupias, Alias, ani 
Pluries, were grounded on the Defendant 
Contempt in not obeying the Summons, and 


appearing accordingly z and which iſſued to 


compel his Appearance, and not to imprife 
the Body for the Debt only. 150 

If the Defendant * caſt an Eſſain, he had d 
courſe Time given him to the next Term, 
In fome Caſes the Defendant had iwo Eſſoim 


allowed him, until the Delays thereby grey 


Caſes they were diſallowed. See Stat. Walt 
a. and 12 E. 2. But it is difficult to ſhew whe 
it became the Practice for the Sheriff, in order 
to take away Eoins, to return the Origia 


_ Writ of courſe by Nil habet, that the Capia 


might flue thereon, and the Defendant to be 
arreſted without being firſt ſemmameu: Though 
we can't obſerve the Inconveniencies pre viou 
to it, yet we may judge of the Severities tua 
enſuecl. 

For, if the Defendant was taken by the Gs 
pias, Alias, or Pluries, the Sheriff was not obli 
ged to take Bail for his Appearance, unleh 


8 0 


6 —v— — r „ — 


* Before the Stat. of Vminſer 2, e. 10. all 4 
zornies, it is faid, were made by Letters Patent unde 
the Broad Seal, and theſe Patents were inrolled h 
the Clerk of the Farrants ; but this Statute giv 
Liberty to all Perſons of appearing by, and appoint 


ing an Attorney ; and then the Clert of the Nur 


received each Perſon's Warrant of Attorney, afit 
which E/foins were caſt, and arances were |) 
Attornies, and not in Perſon ſo frequently as uſed i 

be before. | | | 
+ See Natura Breu. for this Writ. 
becault 


cordin 
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becauſe the Writ commanded him to take him, 
fo that he might 


have his Body, c. though he 
might take Bail for him of his own Accord, 
Therefore, by the 28 H. 6. c. 10. the Sheriff 
is obliged to take Bail, otherwiſe an Action 
hes againſt him; and the Plaintiff is at Liberty 
to take an Aſignment. of the Bail Bond, or, upon 
his Return of Cepi Corpus, amerce the Sheriff 
for not bringing in the Bod. 

From hence it is concluded, that after it 
became the Practice for the Sheriff to return 


the Original by Nil habet of courſe, every De- 
fendant uſed to be arreſted on the Capias, as 


on the Bill of Middleſex ; and upon ſuch Arreſt 
was obliged to give Bail to the Sheriff to ap- 
ar; or elſe (where the Action was for ſome- 
thing of ſmaller Concern) ſend to an Attorney 
to undertake to appear for him; which was 
done, if the Sheriff thought proper to accept 
of it, by his indor ing on the Back of the Writ, 
or Warrant, ſuch his undertaking to appear for 
the Defendant ; and there are ſome Inſtances 
where Attornies have been fined, or ordered 
to pay Coſts, Tc. for refuſing to appear ac- 
g to his Undertaking. _ ed 
if the Defendant, was, arreſted for 207. dp 
above, the Plaintiff's Attorney, by entering 


a Ne recipiatur with the Filazer, did .crave 


* ſpecial Bail to the Action; fot this Ne re- 
cipiatine 


A 
— 


: * * * „ " = : 
3 1 KK, 
bs 5h * — ww. At 


»The giving Ball to the Action cimé in on 16- 
turning the Capias by Cepi C. D. twjus Corpus, Cr. 
for before then, if the Deſendant did not sbpekr on 
the Summons, the Sheriff might attach bim hy his 
E 4 
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cipiatur was, that no Warrant of Attorney, or 
Appearance ſhould be received until Bait was 
filed with the Judge; and therefore it was ir- 
regular for the Defendant to ile a Warrant of 
Attorney, before Bail was put in. And this 
Rule was taken from the Practice of the King's 
Bench, where they diſcharged no-Perſon out of 
Cuſtody, without ſpecial Bail, if the Debt was 
201]. But here, as well as in that Court, in 
Lord Wentworth's Time, it ſunk down to 104 

The Hardſhip in this Caſe was, that the De- 
fendant's Bail were obliged to travel to Town, 
live where they would, to put in fpecial Bail; 
for the Judges were not impowered to ap- 
point * Commiſſioners in the Country to take 
Recognizances of Bail until the 4th of V. & 
. 4. 


12 * * 9 * 9 7 4 


Goods, or by Pledges; if by his Goods, and he did 
not appear, they were forfeited ; if by Pledges, and 
he did not appear, the Pledges were amerced. And 
this Bail, as Pledges are diſuſed, ſupply their Place, 

* The Commiſſioners appointed are Fu/tices of 
Peace, or Barrifters at Law, who reſide in the 
Country, and are ſo few therein, that it now fre- 


quently happens, (eſpecially where the Arreſt is 


upon a ſhort Return) that after a Man and his Bail 
have been riding from Town to Town after a Com- 
miſſioner, to take the Recognizance, they can't meet 
with one, and are obliged at laſt to come to Londen, 


to put in Bail before a Judge, to prevent an Aſſign- 


ment of the Bail-bond ; and what adds to this Miſ- 
chief, is, that if Bail is put-in in Town, ſuch Bail 
muſt juſtify in Town; conſequently a Man and his 
Bail may be kept a Week in Town from their Bu- 
fineſs ; for, if they go down, they muſt come up 
again to ju/ify, This is a Hardſhip that may be 
eaſily remedied, 


But 
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But as it was become the general Practice, 
in both Courts, for a Man to be arreſted upon 
a general Writ of Capias clauſum fregit, Bill of 
Middleſex, Latitat, c. for 40s. and leſs, and 
even where, as in Treſpaſs, nothing was due, 


Appearance could be required, without ever 
expreſſing the Cauſe of Action, many litigious 
and vexatious Proceedings aroſe, and extraor- 
dinary Bail was exacted by the Sheriff's Offi- 
cers, Fc. as are complained of by the Statute. 
Therefore, to reſtrain theſe Abuſes, the 13 
Car. 2, was made, whereby the Sheriff is re- 
ſtrained from taking any greater Security th 
401. unleſs the true Cauſe of Aion was expreſ- 
ſed in the Writ. And this, as before obſerved, 
gave Riſe to the inſerting the Ac etiam in the 
Proceſſes of each Court, thereby to ſer forth 
the Cauſe of Action; but yet, as no Proof 


of Action, previous to the ſuing out the Writ, 
Ac etiams were nevertheleſs (where Ill- nature 


thoſe litigious and vexatious Proceedings {till 
continued, to the great Injury, Oppreſſion, 
and Expence of the Defendant. 8 
For when a Man was arreſted on ſuch a Pro- 
ceſs, and could not find Bail to the Sheriff, he 
had no Way left to obtain his Diſcharge, but by 
ſummoning the Plaintiff before a Judge, to ſhew his 
Cauſe of Aion, which was generally done by the 
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Defendant was diſcharged by the Judge Or- 
der. But all this while the Defendant conti- 
nued in Cuſtody on the Arreſt, and though 
the Defendant could give Bail to the Sheriff, 

5 by pet 


* 


"I 


and where only Common Bail, or a Common 


was required to be made of the Debt, or Cauſe 


and Malice prevailed) inſerted therein, and 


Plaintiff's ſwearing to his Debt; if notz the 
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* eren? TrtaVife of & Slit at Lab. 
et Shmmons's were no leſs is frequently ta 
n out, to Pw Cauſe wwby Confmon Bail, or x 
Common Appearatice ſhould not be accepted, t 
avoid pittring i Bail to the Aion. Here wa 
rare Work for the Attornies ! | It is more caſy 
to conceive, than expreſs, the litigious and 
vexatious Miſchiefs in the Practice, while the 
Proceedings continued; and yer it was ht 
remedied until the 12 G. . 
By this Statute the Plaintiff is obliged to 
make an Affidavit of his Debt or Cauſe of Ac. 
tion, and that the Sum due is 101. or upwardz, 
evious to ſuing out the Proceſs, to hold the 
efendant to Bail; for if the Sum is not 100 
the Defendant 75 not to be arreſted, but is to be 
ſerved with a Copy of the Proceſs only, with 
an Egli Notice thereto, (for the Proceſs fil 
1 ind Latin) to ſhew the Intent of ſuch 
vice. This was an excellent Law indeed! 
und worthy of being made 1 8! for i 
introduced a new and eaſy Method of ſum- 
moning the Defendant to appear; and throug 
this, 5s obſerved, the Common Bail-Piece wa 
altered in it's Form. | | 
As to the Defendant's Appearance in thi 
Court, where ſpecial Bail was not required, 1 
was made by a ſhort Note of the Attorney 
and is now thus: 
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* illiam the Firſt brought in the Norman Lat 
Fests, but the Proceedings were recorded in Lali 
ing a dead Language, and not ſubje& to Variation 
The French continued till Hil. 36 Ed. 4. whe | 
was aboliſhed, though Notes were much Jonger co 
tinted to be taken in French 3 and Proceedings com 
tinued to be recorded in Latin until 4 Geo. 2. 


3 3— 6 


on Hiftorieal Trani of 'a Suit of Liv. = 
B. ſſ. Appedrance for C. D. Tate of W. th 


be ſaid County, Noman, at the Suit of 3 * 
: | R. . 


Which is left with the Filazer, to be entered 
on his Appearance Roll; and in caſe the De- 
fendant fails to file Common Bail, or enter ſuch 
Appearance, on the Return of the Proceſs, or 
in eight Days after, this Statute gives the Plain- 
tiff Leave (upon an Affidavit made, and filed of 
the Service of the Proceſs) to appear for him, and 


to leave a Declaration in the proper Office, and 


upon giving him Notice to pleall thereto, (accor- 
ding to the Rules of the Court) to proceed to 
Judgment. And this is very reaſonable, as in this 
Caſe the Defendant is in no Reſpect ſurprized 
in the Plaintiff*s Proceſs, but is, as we may 
lay, twice ſummoned to appear, and defend 
hirnſelf 


AF 4 | : 
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* Our ancient Laws were much in Favour of Li- 


berty, and though now a Man can't be arreſted in 


the Courts at Vefminſter but for 101. or above, yet 
it is queſtioned, if it would not be better if it was 
reduced to. much leſs. This is ſpoke in Favour of 
Trade; for was a Man under no Fear of Reſtraint, 
it would put a Stop to Credit ; and was the Arreſt 
to be for a leſs Sum, the Plaintiff (on whom the 
Hardſhip lies, to be forced to take any Remedy for a 
75 Debt) would be in a fairer Way of getting his 
ore, | 
A Man can ſooner pay 5 or 61. than 101, and 
it is for this Reaſon, abgut London, a.Plaintiff has 
Recourſe to the Palace Court; but in the Country, 
where a Man can't be arreſted for leſs than 107. and 
in ſome Counties not under 201. in ſuch a Cafe, how 
can it be expected, if the Defendant can't pay it 


upon the Arreſt, he can diſcharge bimſelf from Gaol 


with 


5 
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himſelf againſt the Plaintiff's Suir, that is, once 
by the Service of the Writ, and next by the 


Notice 


* 


with the Addition of Coſts ? Whereas, had the Ar. 
reſt been for 4 or 5/7. only, a Defendant might bave 
raiſed it, or got Friends, much ſooner, to relieve 


him, 


But now, as the Arreſt is for 10 J. 2 Plaintiff i3 
very unwilling the Detendant ſhould be diſcharged; 
and, to puniſh him, ſtill proceeds to pfevent it, and 
thereby increaſes the Hardſhip on both; for the Plain- 
tift's Revenge is ſharpened by reaſon of his Coſts, 
and the fame Coſts is an Addition to the Defendant's 
Debt, and thereby his Diſcharge is rendered {till 
more difficult; for theſe Coſts, upon a Writ of In- 
quiry, may be 71 or 8/. at the leaſt; and 14 l. or 
15 % if by Verdict on a Trial: generally they are 
much more. 

The not holding a Man to Bail for Jeſs than 101. 
and that by Oath of the Plaintiff, was deſigned to 
favour a Man's Liberty ; now ſuppoſe a Man is ſerved 
with a Copy of a Writ, for a juſt Debt of 47. or 51 
only, the only Check upon the Defendant for the 
Non-payment is the growing Coſts ; and what is 
then the Conſequence, with reſpect to both Parties! 
The Plaintiff muſt proceed to Judgment by Inquiry, 
or Verdict, to prevent his being non-proſs'd, and add 
ſuch large Cofts to his Debt, before he can receive 
any Benefit by his Suit, that are ſufficient to deter any 
Plaintiff from ſuing at all, where the Payment i 
the leaſt doubtful ; and 'tis evident an experienced 
Tradeſman will rather loſe ſuch a Debt, than. riſque 
a certain great Expence in endeavouring to get it. 
This is an Occaſion for a Defendant to exult, and run 
in Debt wherever he can get Credit; and as to 
the Defendant, thoſe Cofts are ſuch an Addition to 
a ſmall Debt, that it is impoſſible to expect a Man, 
who can't pay 4“. or 51. ſhould pay 154, or a 

all 
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Notice of a Declaration being left in the Office; 
and without this Liberty given to the Plaintiff 


th. s to proceed, he would be in no Capacity of 


receiving any Benefit by his Suir, nor the Court 

of giving any Judgment or Relief to him 

therein. ' 
However, it may be obſerved, that this, 


and many other Methods of the preſent Prac- 


tice, are quite oppoſite and contradictory to 
the old, eſtabliſhed, and fundamental Laws 


and 
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a | HEY 
— 


— — 


and if not, his Body, Goods, and Chattels, muſt be, 
and continue to be, liable to be taken in Execution, 
to the immediate Ruin of himſelf and Family, and 
remain a Diſcouragement to bis future Endeavours, 
for theſe are large Coſts for a poor Man to pay. 
However, the induſtrious Creditor is the greateſt Suf- 
ferer; his Debt is moſt often loſt, and his Coſts are 
a certain Addition to it; and it is difficult to point 
out a Method to fave or prevent itz unleſs a-Plain- 
tif, by eſtabliſhing a ſmall Debt by Oath, might ar- 
reſt a Defendant, and after ſome ſhort Time of Im- 
priſonment, if the Debt was not paid, the Defendant 
ſhould be releaſed both from Gaol and the Debt. 
Such Puniſhment, when rendered certain, and pro- 


portioned to the Debt, might deter the wild, the 


careleſs, and diſhoneſt Part of Mankind, from 
contracting Debts - but with an Intent to pay them. 
Then the Plaintiff would know his Loſs, and be at 
Liberty, not to add ſuch extraordinary Coſts to it, as 


he now muſt. It need be no Bar to a Man's giving 


Bail, and conteſting the Suit; and it would prevent 
ſuch long Impriſonments, for ſmall Sums, that poor 
Priſoners labour under, eſpecially in inferior Courts, 
It would prevent a whole Family's being ruined, (as 
is often the Caſe) by an Execution againſt the Goods, 
Ge. It is difficult to ſay what, but ſome ſuch Method 

| might 
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and Cuſtoms, oh the Courts, in many Inſtan 
ces, as may. be obſerved throughout. (See 
peſt.) However, it is an excellent Law, and 
ſhews how. much the Proceedings, or Plead- 
ings in a Suit, want. to be regulated, and made 
agreeable to the preſent Mode of Practice, 
without, harbouring ſo much, Qbſcurity, and 
unintelligible References to ancient. Matters as, 


they do. 


After the Defendant has appeared to the 
Plaintiff's Proceſs, or in caſe the Plaintiff ap- 
pears” for him, according to the above new 
eſtabliſhed Method of Practice, the next re- 
Proceeding in a Suit is the Plaintiff's 
pt, or Declaration, exhibiting his Complaint 
or Cauſe. of: Action; which uſed, and is now 
ſugpeſed, to be done by the Bill or Original 
Writ, filed in the reſpective Courts; though, 
in fact, neither the one nor the other is but 
very rarely or ever done, except, as obſerved, 
againſt Priſoners, &c. neither of them being 
naw requilite at the, Commencement, of a Suit, 
they being helped by the Statute, And there- 
fore they may, with great Reaſon, be laid aſide; 
eſpecially, as by what has been ſaid, and as it 
will evidently appear, they only (when now 
occaſionally uſed), tend to the increaſing the 
Expence of the Suit, and multiplying: the. Pro- 
cerdings, without the leaſt Neceſſity for them. 
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might be ſubſtituted to ſave the Plaintiff's 
in proceeding, who in general is the Sufferer, and 
the long Impriſonments poor Men moſt frequently. 
endure, O&c. A TTY 
Of 


Expence. 
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Ot the Detlatatton. 


Declaration *, or Count, is an Inſtrument 
ramed to ſet forth the Complaint, or Demand 
\ the Plaintiff or F Demandant, againſt the 
J-fendant or + Tenant z and which uſed, and 
ught to contain, the whole Matter or Sub- 
ance thereof, 


The original Nefign, and principal Eſta- 

pliſhment of the Court of King's Bench, af- - 

er the making Magna Charta, being to de- 

ermine criminal Proceedings, it is ſaid, Civil 

auſes were the By-buſineſs of this Court, 

ind entered by way of Memorandums ; from 

which it may be concluded, that the Declara- 

ion was begun with the ſame Memorandum, 

hich is now prefixed before the Iſue, (ſee 

pot.) it ſeems to have been fo. But to begin | 

dn this Head with more Certainty : 85 
In the Court of King's Bench, the Declaration | 

ſed to be drawn from the Bill then filed by 

he Clerks in the King's Bench Office, who were 


1 


Pm" * — 


* — 


* Though a Declaration and Count may be ſome- 
imes confounded, yet a Count more properly ſigni- 
hes the Declaration in the Original Praceſs, and chjet- 
ly uſed in Real Actions in the Common Pleas ; it ſeems 
to come from the French Word Cau ter, or. Contor, to 
leclare: So Serjeants at Law have been called Coun- 
fers, or Contours ; and at this Day we call their paſ- 
4 at Bar, Counting n 

' Demangant and Tenant were Terms uſed in Reat 
er only, in the, Common Pleas, and arg diſuſed 
( ie | 

then 
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then many, and did the Buſineſs therein for 
the Attornies at large, or for thoſe who had 
not Seats there; in like Manner as the Clerk 
in the Exchequer of Pleas do now, for theſe 
Clerks, in Right of their being Clerks in the 
Office, were called Attornies of the Court; and 
no Attornies at large, till after the Fire of La 
don, were admitted to file their own Plead- 
ings; and it was from thoſe Clerks that the 
Clerk of the.Declarations received his Fee uf 
2 5. a Term for * pyeing, filing, and keeping the 
Declarations z and *tis ſuppoſed they paid him 
as well for the Attornies at large who employed 
them as for themſelves. 

The Bill or Declaration being Þ ingroſſed 
and filed by the Plaintiff's Clerk, (which was 
done for the entring up Continuancad thereon) 
he then delivered a Copy of it to the Defen- 
dant*s Clerk, who filed the Common Bail, who 
taking a Copy of it for his own and Client's 
Ule, returned it again the next Term when 
he came to plead, with his Plea (if he pleaded 
the general Iſſue) wrote on the Side . it, (or 


—_— 


* 


* This Word pyeing, as made uſe of in an old 


| Rule of Court, ſignifies the ſelecting the Declan 


tions from that confuſed Manner in which they were 
brought in, and reducing them into an alphabetical 
Order, for the more ready finding them, Sc. It i 
a Term yet in uſe among the Printers, but here it 
ſignifies the Reverſe of this, for they call pyeing the 
caſting away the Letters out of the Frame, or Box, 
confuſedly together; and this they call making pycs. 
+ Ingroſſing, filing, and continuing, have been long 

diſuſed ; but is yet charged for, as done previous to 
the delivering, or filing the Declaration, 
elle 


An Hiftorical Treatiſe of a Suit at Law. 
elſe entered his Plea in the general Iſſue Book 
in the ſame Office) which was called giving a 
Plea on the Book-fide, And in the Books of 
our preſent Practice it is laid down as a Rule, 
that the Plaintiff*s Clerk, or Attorney, may make 
wp the Iſſue, or Paper-book, in all Caſes where 
the Plea may be given on the Book-fide, without 
ſaying what fuch Pleas are which may be ſo 
given, it being to be underſtood to be the 
general Iſſue; for if the Defendant pleaded 
any ſpecial Plea, he filed it with the Clerk of 
the Papers in the ſame Office, for the Plain- 
tiff's Clerk to befpeak a Copy of it; and then 
the Clerk of the Papers had a Right to make 
up the Book or Iſſue from the Pleadings of 


the Bails, the Clerk of the Rules, and other 
Officers of the Court had their Seats, and 
therein all Buſineſs was tranſacted by theſe 
Clerks from their Clients Inſtructions. 


In the Common Pleas the Buſineſs, originally, 
was from Time to Time heard Ore tenus at 
the Bar, and the Prothonotaries were then the 
Scribes whb took down the Acts of the Court. 
They began to take up the Cauſe from the 
Return of the Writ; therefore, upon the Plain- 
tiff's declaring, they ſer forth the Authority 
by which the Court proceeded, that it might 


it 

he WW Ppcar that the Court had Cognizance of the 
x, Cauſe. Wherefore, in all Actions where the 
cs, tt Proceſs was by Summons, they took No- 


tice of the Summons, and ſaid, C. D.“ Sum- 


_ 
* 


8 I _ ARSE. A i 


b; It has been obſerved before, what gave Riſe to 
is Difference in the Prothonotary's Entries, p. 


F monitus 


the Parties, which Privilege they ſtill retain 
in this Court; and in this Office the Clerk of 
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monitus fuit ad reſpondendum, c. And ſo ih 
Treſpaſs, Sc. where the Proceſs was by At. 
tachment, they ſaid, C. D. Attachiatus ful 
ad reſpondendum, &c. | 
| As the Plaintiff declared Ore tenus, which 
\ | was minuted down by the Prothonotary, who 
| afterwards entered the Declaration in Form, 
agreeable to the Writ on the Roll. So was 
18 likewiſe the Prayer to imparle, this being al 
nt: that was done the firſt Term by the Cour, 
1 | after the Parties had appeared; and then the 
Roll was called the Imparlance Roll; and 
afterwards, when a Plea was given to enter, 
they made the Entry on another Roll called 
the Plea Roll, and from thence they tran- 
| ſcribed the Ni prius Roll, on the Back o 
1 Which the Judgment was entered. But as the 
FR Buſineſs of the Court increaſed, the Prothono: 
taries found ir difficult to manage the Buſinels 
of the Court, in making thoſe Entries; and 
therefore they permitted Attornies to draw up 
the Pleadings, and leave them in their Office 
to enter occaſionally; afterwards to deliver the 
Proceedings in Paper to one another, and t0 
pay them for the ſeveral Entries on - paſſing 
the Ni prius Roll; {the Practice of the N 
Bench is ſuppoſed to have introduced this in 
the Common Pleas]l. And from theſe Plead- 
ings in Paper, or in the Office, the Mi pri 


— 
9223 
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* The Prothonotaries in the Common Pleas (and 
Clerk of Niſi prius in the King's Bench) do pal 
all Records, or Nifs prius Rolls, for Trial, and att 
paid ſo much per Sheet for ſo doing, becauſe the Nj 
prius Rolls are ſuppoſed to be made up by themſelves 
from the ſeveral Rolls in their Offices, Sc. 

Rl 
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Roll was made up; and after the Verdi, they 
made up the Plea Roll from the Mi prius Roll, 
in order to enter up the Judgment thereon. 
This was inverting the ancient Practice, for 
now the Proceedings begun to run in a new 


Channel, a 


Attornies, having gained Knowledge and 
Skill from the Entries of the Prothonotaries, 


in common Caſes drew their own Declarations, 


or elſe uſed to apply to Counſel to do it; ar, 
it might be rather ſaid, thar in difficult Caſes, 
while the Original was in Uſe, the Counſel 
drew or ſettled the Precipe for the Original, 
for that in Treſpaſs, Caſe, Sc. was a Guide 
for the Declaration; for in the Common Pleas, 
tand alſo in the King's Bench, when the Pro- 
ceedings were by Original) the whole original 
Mrit uſed to be inſerted in the Declaration, as 
introductory to the ſubſequent Part which was 
a little more full; and fo the Original, con- 
taining the whole Subſtance of the Complaint 
or Demand, it was no more than reducing the 
Writ into the Form of a Declaration, by re- 
peating the ſame Matter, as contained in the 
Original, over again; with ſometimes a little 
more Certainty as to Time, Place, &c. and far 


which Reaſon the Declaration has been moſt 


properly ſaid to be, An Expoſition of the ori- 
ginal Writ, adding Time, Place, and other neceſ- 
ſary Circumſtances to it, to render it certain, that 
tbe ſame might be triable. It being a ſtrictly 
obſerved Rule, that there ſhould be no Va- 
nance between the original Writ and the De- 
claration, but that the one ſhould be a Warrant 
for the other; for, if there was any Variance, 
tie Deſendant might plead it in Abatament. 

| F 2 . 
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And this Method of repeating the Original h 
ſtill often (and as it is conceived unwarrants 
bly) uſed in Qui tam Actions in this Court 
Ia order to explain this clearly, and thereby 
to elucidate the preſent formal Beginning « 
the Declaration in the Common Pleas, it will he 
neceſſary to recite ſome Part of the Origin 
again. Suppote the Writ run thus: 


CHARLES, &c. To the Sheriff of B. Gris. 
ing. If A. B. makes you ſecure to profecnt 
his Claim, then put C. D. late of W. my 
County, Yeoman, by ſure and fafe Pledges 
that be be before Our Juſtices at Weſtmim 
ſter in eight Days of St. Hilary, to anſun 
to the ſaid A. in a Plea, that whereas the ſui 

C. on the tenth Day of November in 1 
ſecond Year of our Reign, at W. in the ſai 
County, was indebted to the ſaid A. in th 
Sum of 20 l. of good and lawful Money g 
England, for divers Goods, Cc. (ſo on with 
the whole Complaint, or Demand, concly 
ding) to tbe Damage of the ſaid A. 40l. 4 


it is ſaid; and have you there the Names 


the Pledges, and this Writ. Witneſs Our 
at Weſtminſter, Sc. 4 


Now in drawing the Declaration, they be 
gun thus: | 


 B-—. ſſ. C. D. late of W. in the (aid Cot 
ty, Yeoman, was attached to anſwer to A. 
in a Plea, that whereas the ſaid C. (here cam 
in a Recital of the Complaint as in the Of 
ginal) an the 10th Day of November in it 
ſecond Year of the Reign, Cc. at W. i a 


4 
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ſaid County, was indebted to the ſaid A. in 
the Sum of 201. of lawful Money, &c. down 
to !o the Damage of the ſaid A. 40. In- 
{tead whereof they went on, and continued 
it thus: And whereupon the ſaid A. by R. B. 
his Attorney, complains, that whereas the ſaid 
C. on the ſaid 10th Day of November in 
the ſaid ſecond Year of the Reign, Sc. at W. 

* aforeſaid, in the County aforeſaid, was indebted 
to the ſaid A. in the ſaid Sum of 201. of good 
and lawful Money of E. for divers Goods, 
Wares, Fc. (and fo on with the very ſame 
Complaint over again, concluding the De- 
claration with) o the Damage of the ſaid A. 
forty Pounds; and thereupon be brings his 
Suit *, &. 


. 7 w- 


— 11 — — — — 


* And therefore he brings his Suit, Ic. which is an 
Offering to verify by Witneſſes the Cauſe of Com- 
plaint; but againſt an Attorney, that Form was 
never in Uſe, but it was by way of Petition to the 
Court, and therefore he prays Relief, &c. becauſe 
Attornies and Officers of the Court were privileged 
Perſons. This, Sc. is made by a modern Writer 
to ſupply theſe Words, And hath good Prof of 
* the Premifſes, when the Court will conſider thereof.” 
And it is very probable fome ſuch Words were an- 
ciently uſed, ſeeing they are properly anſwered by 
the Quando, Fe in the Plea, via. When and where 
the Court will conſider thereof” which is now ſup- 
plied by when, &c, for if ſome ſuch Words were not 
to be underſtood, the &c. in each is ſuperfluous ; but 
we find by our oldeſt Books and Records, that Zr 
mde producit ſet tc. and Quando, Cc. have been 
:lways uſed for a formal Concluſion of the Declara- 
tion and Plea, 


F 3 But 


y 


r — 


40 


Original. Before this Rule, there was, as be 
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But this, at length, was thought a very great 
Grievance to the Subject, ſo very unneceſlarily 
to double the Declaration; and therefore, by 
the Rule in the Time of Charles II. made for 


ſettling and regulating a Courſe of Practice and 


Pleadings, (a Thing which way be thought 
wanting at preſent) it was ordered, for avoid- 
ing long and unneceſſary Repetitions of the 
original Writ, in Actions upon the Caſe, and 
perſonal Actions, penal Statutes, c. that Dr 


clarations in Actions of Treſpaſs, upon any gent 


ral Statute, Sc. other than Debt, ſhould not n. 
peat the Original, but only the Nature of th 


Action. This brought the Declaration to the 
preſent Form, yz. 


B——.Fﬀ. C. D. late of W. in the ſaid County 
Yeoman, was attached to anſwer to A. B. n 
a Plea of Treſpaſs on the Caſe, &c. and uber: 
upon the ſaid A. B. by R. B. his Attorny) 
complains, that whereas the ſaid C. on th 
10th Day of November in the ſecond Year 
of the Reign, Sc. was indebted to the ſail 


: A. in the Sum of, Sc. 


The whole Recital of the Original being 
ſupplied by that Sc. and therefore that &. 
in the Common Pleas here, ought not to be 
omitted in the Declaration, it being, at pte 
ſent, a neceſſary Part of the Pleading z ſot 
it ſupplies the Original, ſo it alſo ſupplies the 
Return thereof, and is the Reaſon why n 
Pledges are added at the End of the Declare 
tion, as is uſed in the King's Bench, when it 
Proceedings there are by Bill, and nat . 


fore obſerved, a Neceſſity for an Original 0 0 
00 
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ſued out at the Commencement of the Suit, 


which was a Guide for drawing the Declaration 
by, ſo that they might agree; but afterwards, 
as the Original was not to be repeated, there 
could be no Occaſion for one, for that or any 
other Purpoſe z conſequently, it muſt be ſup- 
poſed, that ſoon after this Rule the ſuing our 
Originals began to be omitted. 
Notwithſtanding this Rule, the Recital of 
the Original is generally uſed in Qui tams, and 
pretty fully in Actions of Treſpaſs in this Court, 
wherein it may be as well omitted, as it is in 


Caſe. The Declarations themſelves will clearly 


ſhew this. 


Now in the King's Bench by Bill, they were 


not confined fo ſtrictly in drawing the Declara- 
tion, as a Fault therein was not attended with 
ſuch an Exnence to the Client to amend it, as 
it might be amended by the Bill upon the File; 
and in caſe there was any Fault diſcovered in 
the Bill, that might be amended, ſo as to war- 
rant the Declaration. But a Fault in the De- 
claration in the Common Pleas often put the 
Plaintiff to the Expence of purchaſing a new 
Original; for the Declaration being grounded 
on the Original, they were to agree together ; 
and in caſe any Fault was diſcovered in the 
Original itſelf, it could not be helped, but by 
the purchaſing, i. e. ſuing out, paying for, 
and returning a new original Writ. However, 
as in the King*s Bench the Defendant was ſup- 
poſed to be in the Cuſtody of the Marſhal of 
the King's Marſbalſea, they always begun the 
the Declaration with Relation to the Bill filed, 
or ſuppoſed to be filed, in this Manner, viz. 
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B——. ſſ. A. B. complains of C. D. being iy 
the * Cuftody of the Marſbal of the Marſhalſes 


"a LY ” Me. 


„— 3 


2 


* Until lately, one could not declare againſt 3 
Defendant in the King's Bench, who was neither in 
Cuſtody of the Marſhal, or who had not filed hi 
Bail; for no otherwiſe could the Defendant be ſaid 
to be in Court; and conſequently the Court had ng 
Cognizance of any Matter againſt him. And there. 
fore, if a Defendant was in Cuftody of a Sheriff, in a 
County Gao), upon the Proceſs of this Court, the 
Plaintiff was obliged, firſt to bring him up by Haben 
Corpus, and turn him over to the Marſhal, in order 
to declare againſt him. And this ſeems to be the 
ſtrongeſt Evidence that can be, that anciently, every 
Defendant in this Court, was to be really in the Ci 
tody of the Marſhal, before any Proceedings could 
be had; or this Court could take Cognizance 
againſt him on any Civil Matter; for this was the 
Ground-work of the Court's Proceeding, But by the 
4& 5 N. & A. c. 21. Leave is given to the Plain- 
tiff to declare againſt a Defendant in the Cuffody of 
the Sheriff or Bailiff, as effectually as if in Cuſtody of 
the Marſbal, ſo that the Declaration ſets forth in whoſe 
Cuſtody the Defendant is. Obſerve then, if the Graund: 
work is not, by this Statute, quite ſubverted; if not 
by this Statute, how is it when a Defendant is not in 
Cuſtody at all, nor has entered any Bail, as is the 
Caſe, when a Defendant is ſerved with a Copy of © 
Praceſs only, and the Declaration is left in the Of- 
fice, and yet he muſt be declared againſt as in Caſtody 
of the Marſhal? It need not be further obſerved, 
how much the preſent Practice deviates from the 
true Reaſon of declaring azainſt a Man as in Cuſtody 
of the Marſhal ; but ſeeing it runs counter to Truth, 
and the very Nature and Reaſon of the Court's Pro- 
ceeding in a Cauſe, why fhould this antiquated Cuſ- 
tom be contiuued ? 


oy 


I 


An Hiſtorical Trratiſe of 4 Suit at Law, 
of our Lord the King, before the King himſelf, 


the 10th Day of November, &c. was in- 
debited to the ſaid A. in the Sum of, Sc. 
(adding Pledges at the End thereof, wiz.) 
* Pledges to proſecute, Jobn Doe and Richard 


Roe. | 


By this it will appear that the Relation the 
Declaration has to the Original in the Common 
Pleas, and the Relation it has to the Bill filed, 
or ſuppoſed to be filed, in the King's Bench, 


the Declarations between the two Courts; for, 
was it not for the Original, and it's ſuppoſed 
Return of Pledges in the Common Pleas, there 
would be no Occaſion for that Sc. at the Be- 
ginning of the Declaration there, to ſupply the 


nn. — 
—— 
- 


Can any good Reaſon be aſſigned, why Pledges 
are uſed in the King's Bench, (and alſo in the Com- 
non Pleas, when it is againſt Attornies or Officers of 
the Court there, and not by Original?) Did ever 
any Proceſs iſſue here requiring Pledges? And yet 
theſe are continued with much Exactneſs, and are 
the Support of the Memorandum at the Beginning of 


S -D. 0-0 E 0-0 2H.0-roe_-IN TS 


the the ue. And theſe formal and feigned Pledges were 
7 bought ſo material, before the 4 & 5 Anne, that the 
Of. Want thereof was a Matter of Demurrer, And ſince 
ody then, if by Chance they have been omitted, Sum- 


pnons's have been, and may be taken out, for the 


Declaration, by adding them. A fine Amendment 
ruly! which a litigious Defendant ſeldom omits to 
wail himſelf of, when he wants to protract or delay 
| uit, Cc. and it ſhews the Miſchicfs that ma 
le through the Uſe of Pledges, 
| Original 


for this, to wit, that whereas the ſaid C. on 


is the Reaſon of the Difference, in Form, of 


Flaintiff zo ſhew Cauſe why he ſhould not amend his 
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Original and Return. And was it not for the 
formal ſuppoſing the Defendant in Cuſtody in 
the King's Bench, there would be no Occaſion 
for ſuch a fi#itious Beginning, nor for adding 
Pledges at the End of the Declaration, nor con: 
ſequently for the Memorandum at the Begin. 
ning of the Iſſue, in the King's Bench; but the 
Declaration might be more plain, ſimple, and 
ſignificant in one and the like Form in both 
Courts, wherein the Defendant's Addition, and 
the Nature of the Action, ſhould appear, via 


B-—— to wit. A. B. by R. B. his Attorng, 
complains of C. D. late of W. in the ſui 
County of B. Yeoman, of a Plea of 
for that whereas the ſaid C. on the roth D 
of November in the Tear of cur Lord 1761, 
at W. in the ſaid County, was indebted to th 
ſaid A. in, &c. And therefore be brings bt 
Suit, Sc. * 


The Court ſuch Declaration is in, would ap 
pear by the Chief Clerk's, or the reſpective Pre 
thonotary's Name at the Top of it. 

There are ſome Particulars taken Notice d 
by our Books, wherein a Declaration in one 
Court differs from that in the other; but ut 
leſs it be in the formal Beginning of each, | 
is preſumed theſe Differences are very imm 
terial : as whether an Alias Di# be in or nd 


or a Profert in Cur* in the Body, or at the I 


of the Declaration; and fo of Letters Teſs 
mentary, &c. or whether it be in the Nr 
our Lord, or in the Year of the Reign of tt 
King, ſeeing all theſe are almoſt now uſed it 
differently. | 

6 For j 


— 


I Hiſtorical Treatiſe of 4 Suit at Law. 
Formerly, indeed, when Originals were ſued 
out as the leading Proceſſes, then if an Alias 


Writ, it was neceſſary the ſame ſhould be in the 
Declaration, to agree with it. So Jikewiſe in 

Reference to the ancient Practice in the Com- 

non Pleas in Debt, Covenant, Account, Annuity, 

Detinue, and Replevin, wherein the Defendant 

was uſed to be ſummoned on the Original, the 

Declaration ſaid, Summonitus fuit ad refponden- 

dum, c. And in Treſpaſs, Caſe, Trover, and 

Hjeltment, wherein Attachments were uſed, it 

ſaid, Attachiatus fuit ad reſpondendum, Oc. 

And ſo, even at this Day, theſe formal Words, 
{till continue in uſe in the Common Pleas, not- 

withſtanding the Practice to which they relate 
has been diſcontinued ſome hundred Years. 

What religious Obſervers of Antiquity have 
the Practiſers of the Law been, in all Things 
that were not abſolutely forbidden them ! 

But the better to obſerve the Difference, let 
us peruſe a few Forms of Declarations in each 
Court in Debs, Caſe, and Treſpaſs, as they are 
at preſent in uſe. 8 


Declarations. 


The common kozmal Beginning of a 
Declaration fn the King's Bench. 


Berkſhire, % wit. A. B. complains of C. D. 
being in the * Cuſtody of the Marſhal of the 


1 —ääñ 


* The Defendant being alledged to be in the Caſ- 
tody of the Marſhal, &c. there was no Occaſion for 
any further Addition to his Name; and this is the 
Realon why it is omitted in the King's Bench. 


3 Marſhalſea 


Dif”, or Year of the Reign, &c. was in the 
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An Hiſtorical Treatiſe of 4 Suit at Lam. 
Marſhalſea of our Lord #he King; before the 
King bimſelf, for this, to wit, that whereas 
the ſaid C. Sc. and ends with 


Jobs Dot 


Pledges to proſecute, and 
Richard Roe. 


The common foznal Beginning of q 
Declaration in the Common Pleas, 
in Caſe, Creſpaſs, Trover, and 


Berk ſhire, to wit. C. D. late of W. in iu 
ſaid County * of B. Yeoman, was attached 1 
anſwer to A. B. of a Plea of Treſpaſs on th 
+ Caſe, &c. and whereupon the ſaid A. ; 
by R. B. his Attorney, complains, that where 
as the ſaid C. on the, Sc. without adding 
any Pledges. , 


N. B. If the Action be in Debt, Detmne, C. 
venant, Account, Annuity, or Replevin, then i 
muſt be, Was ſummoned to anſwer. 


— 


* By the Courſe of the Common Pleas the County 
in the Margin is part of the Declaration, though not 
held ſo in B. R. and this of B. may therefore be 
omitted, as tis ſuperfluous, | 

+ This &c. is neceſſary, and ought not to be 
omitted, becauſe it ſupplies the Recital of the Origid 
and Return of Pledges; and the Reaſon why theres 
no &c, here in Debt, Treſpaſs, c. is, becauſe ii 
theſe, you ſee, the Original is in part recited, nt 
withſtanding the R. in Cha, 2, 

A Qt 
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4 Declaration in Debt on Bond in the 
King's Bench. 

Berkſhire, to it. A. B. complains of C. D. 
being in the Cuſtody of the Marſhal of the 
Marſhalſea of our Lord the King, before the 
King himſelf, * of a Plea that be render to 
the ſaid A. 1001. of lawful Money of Great 
Britain, which he owes te and unjuſtly detains 
| from him, for this, to wit, that whereas the 


by his certain Writing Obligatory, ſealed with 
the Seal of the ſaid C. and to the Court of 


the 


—— . * , "=" 9 » — 2 — 


* When the King's Bench took Cognizance of 
Debt by Original, they purſued the Form of the Com- 
mon Pleas in the Declaration in this Place; for it is 
plain, this is a Recital of the Original Writ, as in 
the Common Pleas, and can no ways here relate to 


theſe Words, Of a Plea that he render, &c. ſhould 
(as is conceived) be omitted in the Declarations in 
Debt in B. R. when the Proceedings are not by Ori- 
ginal, as generally they are not. 


to be ſhewn to the Court, is, becauſe every Deed 
muſt prove itſelf to have ſufficient Words, whereof 
the Court muſt adjudge ; and it is alſo to be proved 
otherways, as by Witneſſes, or other Proof, if the 
Need * denied, for that is Matter of Fact. 1 Luft. 
121. 3. N ä 

Of every Deed pleaded, with a Profert hic in Cur”, 
tne other Party is intitled to crave Oyer, i. e. to hear 
it; 


faid C. on the 10th Day of May in the Year Date. 
of our Lord 1730, at W. in the faid County, 


cur ſaid Lord the King, now here ſhewn F, Profert. 


any Proceſs out of the King's Bench, and therefore 


+ The Reaſon why a Deed that is pleaded ought 


— 4 — - oe 


| 
| 
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Breach. 


_ Pledges, 
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the Date whereof is the ſame Nay and Yin 
above, acknowledged himſelf to be bound u 
the ſaid A. in the ſaid 1001. to be paid ty 
the ſaid A. whenever he the ſaid C. ſhould i: 
thereunto required. Yet the ſaid C. although 
often required, &c. bath not paid to the ſai 
A. the ſaid tool. but hath bitherto refuſed, 
and ſtill doth refuſe to pay the ſame to bin, 
to the Damage of the ſaid A. 201. and tber. 
fore he brings his Suit, &c. 


R. B. for the Plaint. J. Du 
B. R. for the Def. | Pledges fo proerre and 


R. Re, 


A Declaration in Debt on Bond fn the 
Common Pleas. 


Berkſhire, to wit. C. D. late of W. in th 
ſaid County, Yeoman, was ſummoned to anſwer 
to A. B. of a Plea, that be“ render to bin 

| 100l, 


— _— a FY % * — — — — * —_ 


it; which is now generally given by making a Copy 
of ſuch Deed for him. Oer is an old French Word, 
and was anciently uſed for what we now call A 
Anno 13 E. 1. And the Juſtices Commiſſon, 1 
Commiſſion of Oyer et Terminer ; though ancient) 
every Deed that was pleaded was actually brought 
into Court, and could not be taken out again til 
after the Matter was determined. . 

* This is a Recital of part of the Original with 
an c. to ſupply the Remainder of it, with the Re. 
* thereof. The fame is in the Declaration on 4 

utuatus, and others in Def, And though thi 
formal Part is copied from the Common Pleas B 
| 
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1001. which be owes to, and unjuſtly detains 


from him, &c. and whertupon the ſaid A. by 
R. B. his Attorney, complains, thut whereas 
the ſaid C. on the oth Day of May in the 
Year of our Lord i730, at W. in the ſaid 
County, by his certain Writing Obligatory, 
acknowledged himſelf to be bound to the ſaid A. 
in the ſaid 10 l. to be paid to the ſaid A. 
whenever he the ſaid C. ſhould be thereunts 
required; Yet the ſaid C. although often re- 
quirzd, Fc. bath not paid to the ſaid A. the 
ſaid 100 l. but hath hitherto refuſed, and ſtill 
dith refuſe to pay him the ſame, to the Da- 
nage of the ſaid A. 20 l. and therefore be 
brings bis Suit, Cc. And the ſaid A. brings 
here into Court the aforeſaid Writing Obliga- 
tory, which teſtifies the ſaid Debt in Form 

aforeſaid, the Date whereof 1s the ſame Day 
and Tear above mentioned. 1 


N. B. The moſt material Difference in theſe 
is in the formal Beginning of them, elſe they 
may be uſed indifferently for either Court, it 
being not material whether the Profert in Cur 
be in the Middle or End of the Declaration; 
though it is preſurned this in the Common Pleas 


@— —— * —_ m_ * * ä 4 a. n * 1 


King's Bench, yet it ought to be without the Ce. 
there being nothing in the King's Bench to be ſup- 
plied by the Sc. therefore this Part of the Declara- 
tian therein had been beſt omitted. And the Decla- 
ration thus, A. B. complains of C. D. being in the 
Cuft:dy of the Marſhal of the Marſhalſea of our Lord 
the King, before the King himſelf, for this, to wit, that 


Ve. either in Debt, or oa a Mutuatus. 
| 18 


whereas, c. without any, of a Plea that be render, 5 


An Hiſtorical Treatiſe of a Suit at Law, 
is the moſt ancient Form. Letters Teſtamen. 
rary, &c. is always at the End in both Court 


becauſe the Profert in Cur* of theſe cannot wel 
be introduced in the Body of the Declaration, 


In Debt on Bond, with an Alias Dig 
in the King's Bench, 


Berkſhire, to wit. A. B. complains of C.D. 
otherwiſe called C. D. of W. in the Can 
of B. Yeoman, being in the Cuſtody, Sc. 


Tn the Common Pleas. 


Berkſhire, fo wit. C. D. late of W. imih 
ſaid County, Yeoman, otherwiſe called C.) 
of W. in the County of Berks. Yeoman, u 
ſummoned to anſwer to A. B. of à Plea, thi 
&c. 


If an Alias Dic is uſed, it ought to be L 
icratim, as in the Bond. An Alias Did wa 
never neceſſary in the King's Bench, and how: 
ever neceſſary it might have been formerly i 
the Common Pleas to agree with the Original 
it is not ſo now, but is thought to be bel 
omitted, to avoid the Riſque of making 
Miſtake therein, 


A Declaration on a Mutuatus in tif 
King's Bench. 


Berkſhire, o wit. A. B. complains of C. U. 
being in the Cuſtody of the Marſhal of ie 
Marſhall 
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Marſhalſea of our Lord the King, before the 
King himſelf, f a Plea, that be render 10 
« he ſaid A. gol. of lawful Money of Great 
. « Britain, which the ſaid C. owes to, and 

« unjuſtly detains from him,“ for this, to wit, 

that whereas the ſaid C. on the 10th Day of 

May in the Year of our Lord 1730, at W. 

in the ſaid County of B. borrowed of the ſaid 

A. the ſaid Sum of 501. to be paid to the ſaid 
A. whenever be the ſaid C. ſhould be there- 
unto afterwards required ; yet the ſaid C. al- 
though, &c. The Breach and Pledges as 
before. 


On a Putuatus in the Common Pleas. 


1 i | 
" D.Berkſhire, 7% wit. C. D. late of W. in the ſaid 
wa; County, Gentleman, was ſummoned to anſwer to 


A. B. of a Plea that be render to.the ſaid A. 
50 l. of lawful Money of Great Britain, which 
be owes to, and unjuſtly detains from him, Cc. 
and whereupon the ſaid A. by R. B. bis At- 
torney complains, that whereas the ſaid C. 
on the 10th Day of May in the Year of our 
Lord, Sc. The ſame as above, without 
Pledges. | 


A Declaration in Caſe in the King's 
| Bench. 


erkſhire, to wit. A. B. complains of C. D. 
being in Cuſtody of the Marſhal of the Mar- 
ſhalſea of our Lord the King, before the King 
bimſelf, for this, to wit, that whereas the 

ſaid C. on the Day of — 

G be 


: 
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the Year of our Lord 1740, at W. in the ſail 
County of B. was indebted to the ſaid A. in 
the Sum of 30 l. of lawful Money of Great 
Britain, for divers Goods, Wares and Mer 
_ chandizes, &c. Or for Money lent, Work 
done, Sc. 


In Caſe in the Common Pleas. 


Berkſhire, to wit. C. D. late of W. in the ſail 
County, Apothecary, was attached to anſun 
\13; to A. B. of a Plea of Treſpaſs on the Cal, 
„ 1 | Sc. and whereupon the ſaid A. by R. B. bi 
WD Attorney complains, that whereas the ſaid (. 
on the Day of in the Tug 
of our Lord 1740, at W. in the ſaid Couny 
of B. was indebted to the. ſaid A. in the Sun 
of 30 l. of lawful Money of Great Britain, 
| for divers Goods, &c. 


Declarations in Caſe differ only in the formi 
Beginnings of them, and adding Pledges in the 
King's Bench, and omitting them in the Can. 
mon Pleas. And in this only, in the Commu 
Pleas, is truly expreſſed the Nature of the 4. 
tion, viz. Treſpaſs on the Caſe; whereas in the 
others it is ſet forth in the whole Subſtance d 
the Declaration. 


A Declaration in Treſpaſs in the 
King's Bench. | 


Berkſhire, /o wit. A. B. complains of C. U. 
being in the Cuſtody of the Marſhal of 5 
K 


—_ ED 2 Se 


ad 
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Marſhalſea of our Lord the King, before the 
| King himſelf, for this, to wit, that whereas 
Ut the 2 C. on the Day of 

in the ſecond Year of the Reign of our Sove- 
reign Lord George the Third, now King of 
Great Britain, &c. at W. in the County of 
B. wwith Force and Arms, to wit, with Swords, 
Staves, Knives, Fiſis and Feet, made an A, 
fault upon the ſaid A. and beat, wounded, 
and ill-treated him, fo that bis Life was de- 
ſpaired of, and then and there other Injuries 
to bim did, againſt the Peace of our ſaid Lord 
the now King, to the great Damage of the 


Suit, Cc. 


Pledges, Gr. 


In Treſpals in the Common Pleas, 


gerkſhire, to wit. C. D. late of W. in the 
ſaid County, Yeoman, was attached to anſwer 
to A.B. of a Plea, wherefore with Force and 
Arms he made an Aſſault upon him the ſaid 


men A. at D. in the ſaid County of B. and beat, 
e Ar wounded, and ill-treated him, ſo that his Life 
in the was greatly deſpaired of, and then and there 
ice dt other Injuries to him did, againſt the Peace of 


our ſaid Lord the now King, &c. and where- 
upon the ſaid A. by R. B. his Attorney, com- 
plains, that whereas the ſaid C. on the 

Day of in the ſecond Year of the 
Reign of our Sovereign Lord George the Third, 
now King of Great Britain, Fc. at D. in the 


C. DB County of B. with Force and Arms, to 
of ib wit, with Swords, Staves, Knives,” Fiſts and 
* G 2 Feet, 


ſaid A. of 1001. and therefore be brings his 


bY 


| 
/ 
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Feet, made an Aſſuult upon the ſaid A. ay 
beat, wounded and ill. treated bim, ſo thy 
his Life was deſpaired of, and then and they 
other Injuries to bim did, againſt the Peay, 
Sc. to the Damage of the ſaid A. 1001, an 
therefore be brings bis Suit, &c. 


Theſe few Sketches of Precedents are only 
to ſhew the Agreement there is between thy 
Declarations of both Courts, and wherein they 
differ from each other; which, as obſerved, 
is only in the formal“ Beginnings, and i 
owing to the Reference they have to the Bil 
and the Original in the reſpective Corrts, thoug 
in ſome in the Common Pleas, eſpecially tha 
in Treſpaſs, we find the Original more fully f 
forth than in the others. And now, in % 
tam Actions, the Original is generally all 
peated, notwithſtanding the Rule of Car. 
to reſtrain the Repetition thereof. 

Before we depart from this Head, there ar 
yet two Things to be taken Notice of, that i 
the Venue, and the Day of the Action. 

With reſpect to the Venue, it is ſaid, thi 
on the ſettling of N. prius, they obliged tie 
Plaintiff to try his Action where it accrued 
| becauſe the Fury was to come from where tit 
Faf was committed. But while the Proc 
was by Attachment and Diftreſs, which coul 


—_— __—— —_— 


* As to the formal Beginnings and Concluſions! 
Declarations in particular Caſes, as for and agai 
Executors or Adminiſtrators, Aſſignees of a Bank 
rupt, Attornies, &c. they are to be ſeen in the Bod 
of Precedents. | | 


— 
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be only where the Defendant's Goods were, it 

begat a Diſtinction between Actions; the one 
being called tranſitory, which related to Goods 
and Chattels, and was to follow the Detendant 
wherever he could be found ; the other was 
alled Local, becauſe it related to Lands, and 
he Procefs was to be on the Lands. Theſe 
were to be laid in the County where the Lands 
lay; but in Tranfitory Aftons the Plaintiff had 
Liberty to chuſe his Venue, being ſuppoſed to 


ved, ay it where the Action accrued z and in caſe 
i cerendant fled from that Place, the Plaintiff 
Bil id Liberty to try his Action in the County 
gh herein the Defendant was ſummoned. But this 
hol ame at length to be much abuſed, for the 
U lt Plaintiff would lay his A#ion far from the Place 
WW cre the Aion aroſe, which put the Defen- 


Jant under a Neceſſity of carrying his Wit- | 
eſſes into a County far from the Place. In 
order to prevent this, the 6 R. 2. was made, 
which enacts that Writs of Account, Debts, Se. 
ould be commenced in the County where 
e Contracts were made; for if the Contracts 
ere made in another County than contained 
the Original, the Writ ſhould abate. But 
his Statute (it is ſaid) was never put in uſe, 
or it was thought the Plaintiff could not then 
olow the Defendant into another County, and 
t was foreſeen that many other Miſchiefs 
ould ariſe ; therefore the Judges aſſumed a 
'ower of changing the Venue. The Alteration 


fron dP <gan in the King's Bench, for there, where the 
| conf "oceſs was by Bill, they could eaſily change 
Re Venue; but in the Common Pleas, where they 
e ai elt have an Original to warrant their Pro- 


eedings, it was more difficult: Therefore 
G 3 | here, 


— - 
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here, at firſt, the Plaintiff was obliged to ſys 
out an Original, where the Action aroſe , and 
then a“ Teſtatum Capias into another County 
where the Defendaot was to be found. But x 
this was tedious, chargeable, and inconvehient, 
this Court began to change the Venue, and al. 
lowed the Plaiotiff to file a new Original to 
warrant his Declaration, Thus it continued 
until 21 F. 1. whereby Perſonal and Tra 
tory Actions, as Debt, Detinue, Aſſault and 
Battery, &c. may be laid in any County. 

However, the Courts, notwithſtanding thi 
Statute, upon an Affidavit, that the Cauſe oft 
tion aroſe in ſuch a County and not elſewhere, 
will of courſe change the Venue to it's proper 
County, if not laid ſo; and this is now a Moto 
of courſe, But Local Actions, as Zjeftment, 
Waſte, Treſpaſſes, Quare clauſum fregit, &. 
muſt be laid in the proper Counties where the 
Actions aroſe, or where the Lands lie. 

With reſpe& to the Time of laying the Ac 
tion: In Debr _ Bond, or upon a Not 
Sc. the certain Day is deduced from the Bond 
or Note itſelf, and conſequently will appet 

by the Declaration thereon. But in all As 
tions upon the Caſe, Treſpaſs, Aſſault, Baue 
Sc. we are not obliged to lay the certain Day 
the Cauſe of Action aroſe, in the Declaration; 
but if it be laid on ſome Day after the Cat 
of Action aroſe, and before the Commencemeit 


— — 2 ann. of — — _— 
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* 9uere, If this did not give Riſe to the Til 
tum? The like uſe of a 7%. ſtill continues, andil 
many Inſtances is deemed abſolutely neceſſary, , 
withſtanding the Allowance io file a new Origins. 
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of the Suit, it is ſufficient. And it is with 
great Reaſon this is allowed, as in ſome Caſes 
it may be impoſſible for a Plaintiff to aſcer- 
tain the Day by Evidence, or it may be for- 
got, Sc. 


4 Of Imparlances, c. 
5 Formerly the Declarations uſed to be entered 


upon the Roll, then filed and docketted ; and 
* Continuances uled to be entered thereon from 
that Term until the Defendant pleaded to Iflue, 


th or confeſſed the Action; becauſe then, in moſt 
Ac Cues, the Defendant was not obliged to plead 
”_ the lame Term that the Declaration was of, 
n but he was intitled to an Imparlance, i. e. Time 
* to imparle or plead from that Term to the 


next ſubſequent Term. | 
In the King's Bench the Defendant had an 


a in parlance, vel Licencia Interloquendi, in all 
e x | N 2 
Note, * A Continuance was the continuing the laſt Pro- 
Bond ceeding upon the Roll from one Term to another, 
per and ſo on, that no intervening Term might appear, 
i} A for if there did, the Party not making ſuch Continu- 
ance to keep himſelf as acting in the Cauſe, was ſaid 
ae e be out of Court; and fo if no Entry of an Im- 
n Day parlance appeared in the Declaration, the Defendant 
ration might have ſigned a Non pros, or demurred. But 
Cui now the Statute of Jes faillt, 21 J. 1, belping the 


filing and continuing has occaſioned the Diſuſe of it, 
for a Bill, or Declaration, is now never ingroſſed and 
hled, and conſequently no Continuances entered there- 
on but in particular Caſes; for if there is no Writ 


cemeli 
— 


he Ti 


11 of Error, there needs no Bill to be filed, though it is 

3, Al I always charged, and allowed for as done in the King's 

. n 2 becauſe, I ſuppoſe, it may be required to be 
one. 05 | 


4. Caſes, 
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Caſes; for being arreſted on a general Writ of 
Bill of Middleſex, or Latitat, wherein no Cauſt 
of Action appeared, conſequently he could not 
know the Cauſe of Action, nor how to make 
his Plea, until the Declaration was entered; 
and therefore was very reaſonably indulged 
with an Imparlance, 

But in the Common Pleas it was not general, 
for in ſome Caſes the Defendant had an in. 

arlance of courſe, in others not ; for Inſtance, 
f the Defendant appeared upon an Arrel 
by a common Clauſum fregit, he had an In 
parlance of courſe ; but if the Writ had bee 
ſpecial, according to the Truth of the Action 
and returnable the rt or ſecond Return of 
the Term, then the Defendant was to plead 
that Term, becauſe the Plaintiff's Complain 
or Declaration being ſet forth in the Mi, 
the Defendant could thereby know the Caul: 
of Action, and how to make. his Defence; 
and therefore: in that Caſe, as he had already 
had ſome Time to conſider it, and prepare 
his Plea from the Summons, there was the 
leſs Reaſon for his having further Time d 
courſe, eſpecially ſo long Time as an [mpar- 
lance. But in all Real Actions the Defendant 
was intitled to an Imparlance of courſe. 

Although in the Common Pleas the Defendart 
was indulged with an Imparlance, according t0 
the Cuſtom of this Court's Method of Pro: 
ceeding, yet it was not cuſtomary, or tit 
Practice of this Court, ever to make any Eu 
of an * Imparlance on the Roll, or in the Pleat 

| ings 


8 
S 


And yet in an Ejectment Cauſe (becauſe it's it 
the Nature of a Real Action) an Imparlance ny 
| ente 
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ings, otherwiſe than in this Manner at the Bot- 
tom of the Declaration, Imparlance to the firſt 
Day of next Term, which never appeared in the 
Record ; for what did it ſignify to the Court 
whether or no the Defendant pleaded the ſame 
Term the Declaration was of, or not ? 

But in the King's Bench they always entered 
the Plea with the [mparlance before i, which 
was either general, when Defendant was in- 
titled to it of courſe, and entered thus, And 
now at this Day, that is to ſay, Friday next af- 
ter eight Days of St. Hilary, (being the ft 
Return of that Term) until which Day the ſaid 
C. had Leave to imparle to the ſaid Bill, and 
then to anſwer, Sc. Or elſe ſpecial, which was 
granted by the Court, and was prayed when 
the Defendant wanted to plead ſome ſpecial 
Plea, which he could not plead after a g-neral 
Inparlance, (for there were ſeveral Fleas in 
Abatement and Bar, which the Defendant had 
no Right to plead after a general Imparlance) 
and therefore theſe Words were uſually added 
thereto, Saving all Advantages, as well to the 
Juriſdiction of the Court, as to the Writ and 
Declaration, Sc. | | 
But now by a Rule in the King's Bench, 
Trinity 5 & 6 Geo. 2. * Imparlances, in ſome 
Reſpects, are taken away; for it is thereby 


ee. 


unn... 


entered with the Prothonotary, i. e the Prot honotary 
mult de paid 2s. for the Entry of an Jrþariances 
though none is made, 

Tao take away the Imparlance, or Time to plead 
in the Common Pleas, a Rule was made, Mich. 3 
Ge, 2. to the like Purpoſe, from whence the Rule 
in the King's Bench was taken, 

ordered, 
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ordered, That if the Writ be returnable the f»f 
or ſecond Return of any Term, Sc. then if the 
Declaration be delivered with Notice to plead four 
Days before the End of the Term, the Defendant. 
ſhall plead the ſame Term without any Impar- 
lance; but if the Writ be not returnable the fr 
or ſecond Return; or in caſe it be, and the De- 
claration is not delivered with Notice to plead 
four Days before the End of the Term, then the 
Defendant has yet an Imparlance. So that an 
Imparlance now depends on the Return of the 
Writ, and the Delivery of the Declaration, and 
conſequently the Entry thereof. 7 
Whenever the Defendant is intitled to an 
Inparlance, the Entry of ſuch Imparlance is 
made before the Plea as above, viz. And now 
at this Day, that is to ſay, * Friday next after 
eight Days of St. Hilary in this ſame Term, 
(until which Day the ſaid C. had Leave to in- 
parle to the ſaid Bill, and then to anſwer thert- 
unto) before our Lord the King at Weſtminſter 
come as well the ſaid A. by bis Attorney afore 
ſaid, as the ſaid C. by R. B. bis Attorney; and 
the ſaid C. defends the Wrong and Injury when, 
Sc. and ſaith that——Then follows the Plea, 


— 


6 2 


This is always the fr? Return of the Term the 

Plza is of, becauſe by the Courſe of the King's Bench 
they never entered Continuances until the Plea came 
in, though the Declaration was delivered four Terms 
before; nor do they now make any Continuances 
from the Declaration to any intervening Term : As 
ſuppoſe the Declaration of Eaſter Term, and the 
| Plea of Milary next, no Notice is taken of Triniy 
and Michaelmas Term, | pon” 


"An 


US 
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n Entry of an Imparlance in this Manner, 
is hought to be neither a material, nor a ne- 


ceſſay Part of the Pleadings, from it's having 
never been uſed in the Common Pleas ;, and ac- 
cording to the preſent Practice of this Court, 
ſuch an Entry is not made, when the Plea is 


of the ſame Term with the Declaration: And 


what indeed does t ſignify to the Court, whe- 
ther or no it appears by the Record that the 
Defendant pleaded the ſame Term, or not“? 
And it 1t is not neceſſary, the Queſtion will be, 
Whether the Uſe ot it is in any Reſpect hurt- 
ful? One need only conſult the Notes of 
Practice to ſee what Miſchief has attended the 
Uſe of it, for though it don't much lengthen 
the Pleadiugs, it often ſerves to perplex them, 
and leads the young Practitioner into Miſtakes 
for Inſtance, The Declaration was of Hilary 
Term, the Defendant did (as he may, and 
ought to do) deliver his Plea with an Impar- 
lance of Eaſter Term; the Plaintiff took I ue 
on this Plea, and as he could not alter the De- 
fendant's Entry of the Imparlance, he was obli · 
ged to make up his I ue of that Eaſter Term, 
and conſequently award the Venire of that 
Term; though he did not deliver the Iſſue till 
after Trinity Term, becauſe he could not (as 
it was a Country Cauſe) go to the Trial until 


_— 
1 


* 


Is there not as great a Reaſon for uſing ſuch an 


Entry before a Replication, Rejoinder, or other 
Pleading, as before a Plea ? Theſe ſhall be intended, 
when they are entered of Record, that they were 
made of the ſame Term in which the Plea came in. 


Why not the Plea of the fame Term with the De- 


claration. 
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the Clerk of the Treaſury for a poſt Roll, Ge. 
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the Afiizes following. Now what was. the 
Conſequence of this? Why, when the Plain- 
tiff came to paſs his Record for Trial, on an 


eld Iſſue, he had to pay the Clerk of the 
Dockets for a pa Terminum, and 45. 84. to 


All unneceſſary Sums to be paid by the Plaintiff 
or Defendant, and yet this frequently happens. 
Bur this is not all, for it is frequently the 
Occaſion of greater Miſchiefs, as when the 
Judgment comes to be entered up, it muſt be 
entered up with Continuances on the Roll by 
®* Vicecomes non mifit Breve from the Return of 
the Venire to the Teſte of the Diſtringas, which 
Entry of the Continuances, it is believed, is 
frequently forgot, and oftentimes omitted; and 
this through the Uſe of an Iwparlance. And 
yet, if this formal Entry is not properly uſed, 
the Court, in all Probability, 'will ſer the Judg- 
ment aſtde, or allow it as a Matter of Error ! 
Ir is confeſſed, that in order to avoid pay- 
ing Poſt-terminums, &c. it is moſt uſual for the 
Defendant to deliver his Plea without the Entry 
of the Imparlance before it, which leaves the 
Plaintiff at Liberty to make the Imparlance to 
the ſame Term he makes up his Iſue of, which 
may be three or four Terms after the Declara- 
tion and Plea. But why ſhould any Inlet to 
Miſtakes, or Impropriety remain in the Plead- 
ings, when it may be removed without any | 
Inconveniency whatever? And therefore would 
it not be better to diſcontinue the Uſe of the 
Entry of Imparlances in this Court, as it is in 
the Common Pleas ? 


m_—_— 
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* See under the Method of entering up Judgments 
in the King's Bench, 


Of 


4s Hiſtorical Treatiſe of a Suit at Law. 


Of the Plea, and Pleadings. 


A Plea is commonly taken for the Defen- 
dant's Anſwer to the Plaintiff's Declaration; 
though it wet in general be taken for that 
which either Party alledgeth for himſelf in a 
Court, in a Cauſe there depending; and con- 
ſequently Pleadings, in a large Senſe, contain 


all the Matters which come after a Declara- 
tion, as well on the Plaintiff's Part, as on the 


Defendant's, until an I ue is joined between 
them. | 


A Plea pleaded to the Action is either ge- 


 neral or ſpecial. 

A general Plea is a conciſe and direct Auſter 
of the Defendant to the Plaintiff's Declaration, 
framed and contrived of old in ſuch Words as 
were proper to deny the whole Part of the 
Declaration : As if the Defendant was charged 
with a Treſpaſs, the genera] Plea was, that he 
was Not guilty thereof, which is now common] 
called the general Iſue. Such is the Plea of Nil 


debet, or He owes nothing, to an Action of Debt 


on a Contract; Non eſt Fadtum, or It is not bis 
Deed, to an Action of Debt on a Bond; or, 
dolvit ad Diem, or He paid it at the Day, to a 
Bond. Such is Non aſſumpfit, or He did not 
aſſume upon himſelf, and promiſe, &c. to an 
Action on the Caſe upon a Promiſe, &c. 

A ſpecial Plea is a Plea drawn up in Form, 
ſetting forth the Matter pleaded at large, with 
an apt Concluſion to the Declaration or Action. 

There are likewiſe other Pleas framed of 
old by the Courts, to anſwer the Occaſion of 
them; and though they do not come under 
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the Denomination of iſſuable Pleas, yet they 


are moſt commonly ranked with them as ſuch, 
though they are rather a Confeſſion of the 
Truth of the Plaintiff's Declaration; as Non 


fum informatus, or, I am not informed to ſay any 


thing in Bar, Sc. Nil dicit, or, Fe ſays no- 
thing in Bar, Sc. Cognovit Atiiomem, or, He 
confeſſes the Action, &c. Theſe were framed 
by the Court, to be uſed when the Defendant 
neglected to plead in Time, and by his Silence 
implied a Confeſſion of the Action; for with- 
out ſuch Means the Plaintiff could obtain no 
Satisfaction by his Suit: Or elſe they were 
really pleaded by the Defendant himſelf, in 
order to give the Plaintiff Judgment for his 
ns without the Expence of going to a 
rial. 

With reſpe& to Pleading in general, it may 
be neceſſary to underſtand that the Tenor of 
the Writ is to compel the Defendant to ap 
in Court at the Return thereof, and defend the 
Plaintiff*s Charge againſt him; at which Time, 
anciently, every Defendant, either in Perſon 
or by his Attorney, did actually appear, and 
plead what they had to ſay in their Defence, 
Ore tenus at the Bar. If it was any ſpecial 
Matter, the Counſel ſpoke ſuch Matter at the 
Bar, and the Plaintiff's Counſel did likewiſe 
Ore tenus reply thereto. And the Prothono- 
taries, and their Entering Clerks, (whoſe Bu- 
ſineſs it was) did enter ſuch Pleadings in Books 
and upon Rolls, from which they tranſcribed 
the Iſſue Roll. But if it appeared to the Court, 
upon opening the Matter, that the Plaintif 
had no Right to maintain his Action, the Judges 
ex Officio abated the Writ, or otherwiſe yore 


* 


further Day to the Parties to reply, rejoin, c. 


But as the Buſineſs increaſed, and flowed 


in from the Hundred and County Courts, this 
Method became burthenſome both to theClerks 
and the Courts; and therefore, as obſerved be- 
fore, Attornies received the Care of carrying 
on the Pleadings till an Iſue was joined: but 
on bringing in the Iſue Roll, they paid for the 
Entries, as if entered by the Prothonotaries 
themſelves, | 

Theſe Pleadings, Cuſtom and Uſehad brought 
v a genera! Form in general Caſes ; and what in 
ſuch Caſes uſed to be ſpoken of courſe at the 
Bar, came at length to be given of courſe in 
Writing by the Defendant's Attorney, and are 
called general Pleas, or general Iſſues; and are 
as follow : 


Non eſt Faum to a Bond in the 


King's Bench. 


And the ſaid C. D. by R. B. his Attorney, comes 


and defends the Force and Injury, when, Ec. 
and ſays that be ought not to be charged with 
the ſaid Debt by Means of the ſaid Writing 
Obligatory, becauſe be ſays that the ſaid 
Writing Obligatory is not his Deed. And of 
ibis he puts himſelf upon the Country. 


Non eſt Fatum to a Bond in the 
Common Pleas. - 


4nd the ſaid C. D. by R. B. bis Attorney, comes 


and defends the Force and Injury, when, &c. 


and ſays that he ought not to be charged with 
"ot 


the © 
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the ſaid Debt by virtue of the ſaid Writing, 

' becauſe be ſays that the ſaid Writing is wt 
bis Deed. "And of this he puts himſelf upon 
the Country. | 


Non eft Fatum, by an Erecuto? o2 dd. 
miniſtrato2, fo2 either Court. 


— And ſays that be ought not to be chargid 
with the ſaid Debt, by virtue of the ſaid Wri- 
ting, becauſe he ſays that the ſaid Writing 
is not the Deed of the ſaid J. S. (the Teftatir) 
and of this be parts himſelf ou the 80 


Nil debet in the Ring 8 Bench. 


And the ſaid C. D. by R. B. his Attorney comes 
and defends the Force and Injury, ' when, Gt. 
and ſays that be does not owe to the ſaid A 
B. the aforeſaid 30 l. nor any Part there, 
in Manner and Form as the ſaid R. B. abort 
complains againſt bim. And fin this be puts 
bimſelf * the Country. 


Nil debet in the Common Pleas. 


— And ſays that he does not owe to the ſaid 
A. B. he ſaid 30 l. or amy Part theres, i 
Manner and Form as the ſaid A. has aboit 
declared againſt him And of this be ili 
bimſelf upon the Country, 


Nil 
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Nil debet in Bebt gut tam, &e. in the 
King's Bench. Se 


ud the ſaid C. D. By R. B. bis Attorney, comes 
and defends the Force and Injury, when, &c. 
and ſays that he does not owe to our ſaid Lord 
the King and the ſaid A. who as well, &c. 
the ſaid 401. nor any Part thereof, in Man- 
ner and Form as the ſaid A. who as well, c. 
above complains againſt him. And of this be 
puts bimſeif 118 the en TTY 


Nit debet in Wet, gut tam, &c. in the 
Common Pleas. 


— And ſays that he does not owe to our ſaid Lord 
be King, and to the ſaid A. who as well, Sc. 
the faid 401. or any Part thereef, in Manner 
and Form as the ſaid A. who as well, Cc. 
has above declared againſt bim. And of 1 this 
be pugs himſelf upon {be Country. 


Non detfnet tn Debt in the King 8 
Bench. 


And the ſaid C. D. by R. B. bis an comes 
and defends the Force and Injury when, Sc. 
and ſays that be does not detain from the 
ſaid A. B. the ſaid 30 l. or any Part thereof, 

in Manner and Form as the ſaid A. B. above 

complains againſt bim. And of this be puts 
bimſelf upon the Country. 


H e Non 


An Hiſterices Treatiſe of a Suit at Low. 


Non detinet in Debt in the Common 
Pleas. 


iq 1s Word for Word the ſame as in the ur 


Bench. 


Non detinet in Cale in on Cots. 


4 F — And ſays that be does not detain” from the 
0 ſaid A. B. the ſaid Goods and Chattels, in the 
th ſaid Declaration ſpecified, or any Part of them, 

| i Manner and Form as the ſaid A. abou 
' complains againſt bim. And of this, &c. . 


Nil debet nec detinet in both Courts. 


; —— And ſaith that be doth not owe to the ſaid 
A. B. the aforeſaid 301. nor any Part theref, 

| in Manner and Form as the ſaid A. bath above 

s declared againſt bim; nor doth be W vn 

| | the aforeſaid A. the Horſe aforeſaid, | 

1 | ner and Form as the ſaid A. bath above <p 

ö clared againſt bim. And of this, Sc. 


Non inkregit Conbentionem fo? either 
Court, | 


And the ſaid C. D. by R. B. Ge, and ſay | 
he did not break the ſaid Covenant (or Cove · 
nants, or any one of them) in the ſaid Di- 

cClaration above ſpecified, in Manner and Fun 

; 85 the fail A. aboue thereef complains age 
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him. And of this be puts himſelf upon the 
Country. 13. SSL 4] NAA 


Non aſſumpſit in the King's Bench. 


And the ſaid C. D. by R. B. bis Attorney, comes 
and defends the Force and Injury, when, Cc. 
and ſays that be did not undertake in Manner 
and Form as' the ſaid A. B. above complains 
againſt him. And of this be puts himſelf up- 
on the Country. ” | 


Non aſſumpſit in the Common Pleas, 
ls the ſame as in the King's Bench, 


Non aſfumpſit by Exetutozs oz Admi⸗ 
niſtratozs fo2 either Court. 


And the ſaid C. D. and E. F. by, 6c. and ſay that 
the ſaid E. F. (the Teſtator) in his Life-time, 

did not undertake, in Manner and Form as the 
ſaid A. B. above complains againſt them. And 
of this they put tbemſelues upon the Country. 


Nat guilty in Caſe in the King's 5 


Aud the ſaid C. D. by R. B. Bis Attorney, comes 
and defends the Force and Injury, when, G. 
and ſays that he is not guilty of the Premiſſes 
above laid to his Charge, as the ſaid A, 

H. 2 above 


too 


nw; ton that be is not guilty of the ſail 


like, that is, doth likewiſe put himſelf 9 45 


25 tween the Parties. 


— of # Sail a ous 


above complains again him. And of this by 
puts bimſelf upon i ihe Country. | 


Not guilty in Caſe in the Common 
Pleas, 


Is the ſame as in the King”: s Bench. 
Mot guilty in Treſpaſs in the King's 
Bench. E157 TEIN 


— And ſays that be is not exilis there, 
And of this be puts VT upon the 2 


Not guilty in Treſpaſs i in the Common 
Pleas. | 


Treſpaſs, as the ſaid A. above complain 
again bim. And of this, He. 2 


Not gullty in Treſpaſs and Afſauft in 


—— Al b | that be is not guilty of the ji 
* and A aul, Se. 1 


The common Replication to each ok thel 
general Iſſues is this, And the ſaid A. doth i 


Country. Whereupon the laue i Joined 
nd 


| 
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Theſe general Pleas are tranſcribed from the 

common Books of Practice, only to ſhew that 

there is no material Difference between the 

Forms of them, but that they may be uſed in- 

differently far one Court as the other. 


Special Pleadings were formerly divided into 
two Kinds only, vix. Pleas in Abatement, and 
| Plas in Bar. The Order of Pleading was, 
frſ, to the Juriſdiction of the Court; ſecondly, 
to the Perſon of the Plaintiff ; thirdly, to the 
Count; fourthly, to the Writ ; fifthly, to the 
Action of the Writ ; and At, in Bar of the 
Action itſelf. + 9 

A Plea in Abatement was temporary, and 
too often dilatory; for it was not to deſtroy 
the Plaintiff's Action, but only to ſtop the 
Cauſe for a while, until ſome Defect was re- 
moved: As a Miſnomer of the Defendant, to 
cure which the Plaintiff entered up a Difcon- 
tinuance by Nil Capiat per Breve on the Roll, 
and then brought a new Action in the De- 
fendant's right Name; which ſhews this Plea 
was generally made uſe of to gain Time. , 

The Plea in Bar was an Objection to the 
Plaintiff's Action, and went to the Right in 
Demand, ſhewing Cauſe why the Plaintiff 
ought not to have the ſame; and it was either 
peremptory and perpetual, as when the De- 
fendant pleaded a general Releaſe, which de- 
ſtroyed the Plaintiff's Action for ever. Or it 
was temporary, and barred only for a Time; 
as the Plea Plene adminiſtravit, which is a good 
Plea in Bar, until more Goods come to the 
Executor s Hands... 

Pleas in Bar, in many Caſes, were reduced 
to a general and conciſe Form, as was the 


H 3 general 
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Mon aſſumpſit infra ſex Annos, St. 21 Jac. 1, 


| thereto, thus, I bhereupon be prays Judgment if 
the Bill (or Declaration) aforeſaid, and that the 


cluded to the Action thus, Vberefore be proyi 


aſide by the Court for Inſufficiency, they are ſaid to 
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general Iſſue; and they were called general 
Aſſault, Plene Adminiſtravit, Riens per Deſcent, 
Nul tiel Record, per Minas, Comperuit ad Dien 


Non Cul. infra ſex Aunos; Attio non Accrevit 
infra ſex Annas, &c. | s I 
All theſe Pleas had a formal Beginning and 
Ending; for Uſe and Practice naturally intro- 
duce Form and Method, from which all our 
Pleadings had their Riſe. The apt and pro- 
per Beginning of a Plea in Abatement was, 
and is, That the Defendant ought not to anſwer 
the Bill, or Declaration, c. And it concluded 


ſaid Bill be * quaſbed. 
| The apt and proper Beginning of a Plia in 
Bar was, and is, That the Plaintiff ought mt 
fo have or maintain bis Action aforeſaid again} 
bim, becauſe be ſaith that, &'c. And it con- 


Judgment if the Plaintiff ought to have or mais. 
tain his Action aforeſaid againſt him, Sc. 
All Afirmative Pleas were concluded, And 
this be is ready to verify. But Negative Pla; 
were to be averred, becauſe it was a Maxim, 
That Negatives cannot be proved, 


— 1 
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* To quaſh, from the old French, Quaſſer, is to 
overthrow or annul any Thing. So when an Indid- 
ment, Order of Seffions, Preſentments, c. are ſet 


de quaſhed. 


MVSEVM 
BRITANNICVM 
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Alſo when the Defendant pleaded to Iſſue, 
he concluded, And of this he puts himſelf upon 
the Country ; and when the Plaintiff did, he 
ſaid, And this he prays may be inquired of by 
the Country; and the other Party joined Iſſue 
by ſaying, And the ſaid doth ſo like- 
wiſe. For tho' the 1ſue may conſiſt of ſeveral 
diſtinct Pleadings, yet this at laſt muſt be the 
Concluſion of every Iſſue to be tried by a 
Jury. And indeed it often did, and does now 
more frequently happen, that when the Plea 
was ſpecial, and to which the Plaintiff could 
not take Iſſue, he was under a Neceſſity of 
replying ſpecially, and many other Pleadings 
went to the making up the Iſſue; as a Re- 
joinder to the Replication, a Surrejoinder to that; 
a Rebutter to the Surrejoinder, and a Surrebut- 
ter to the Rebutter, &c. ſo that an Iſſue in 


_ ** ee. * * 4 * 1 


* Fvery Defendant is under a Neceſſity of de- 
ſending himſelf, and conſequently will put himſelf 
upon the faireft Means, of having Juftice done him, 
which the Law gives him ; and that is, to put himſelf 
upon hi: Country for theit Judgment and Opinion of 
the Matter, which the Court muff grant him: but a 
Plaintiff, who is as a Petitioner to the Court wherein 
he ſues, prays it may be inquired of by the Country. 

+ Pleadings are divided into Bars, Replications, 
Rejuinders, Surrejoinders, Rebutters, and Surrebutters, 
Se. Theſe are Words of Art, and are called Bars, 
Barre, becauſe it bars the Plaintiff of his Action; 
Replicatio, & Replicands; Rejunctiones, & Rejungends ; 
Rebutter, from the French Word Rebouter, d Repel- 
lando; and fo of Surrebutter, &c, In ancient Times, 
lays my Lord Coke, a Bar was called, Exceptio pe- 
remptoria ; a Replication, Replicatis; a Rejoinder, 
Friplicatio ; a Surtejoinder, Puadruplicatio, &c. 

r fact 
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fact was joined ſooner or later, as the Matter 
ave Room for tt. And it might happen that 
905 etimes the Plaiptiff, and ſometimes tl 
Defendant fisſt concluded to the Count 
all ſuch ſpecial Pleadings were hs... agree- 
ably to the Nature and Effect of them, uz 
Whereupon tbe ſaid . ©», -@s before, pray 
Judgment whether, Fc. for, as obſerved, Me- 
thod and Form. being introduced by Pradtice, 
begun and ended all our Fading. | 


The Rules for Pleading were, that all Peg 
were to be ſuccinct, without unneceſſary Re- 
petitions, and ditect and pertinent to the Caſe, 
and not by Way of Argument or Rehearſal, 
but directly an Anſwer to the Charge in the 
Declaration; that every Plea was to be /ingle, 
and certain, and not to contain a Variety. of 
Matter to one and the ſame Thing. A double 
Plea was not allowed to be good, becauſe | 
where there was a double Matter, no certain 
Iffue could be taken; As for Inſtance, If a 
Infant ſealed an Obligation by Dureſs, he could 
not by his Plea take Advantage both of . 
fancy and Nureſs, by reaſon of Duplicity, leſt il 
the jury ſhould be too much incumbered. 
This was deemed a great Reproach, and as 
ſuch was caſt on the Courts at We fominſter by 
the Civilians, who ſaid, Twas forcing a Mat 
to fight with one Hand tied behind him: The 
Civilians had certainly the Reaſon on their Side, 
tor why ſhould a Man be debarred from uſiag 
every Plea he can in his own Behalf? But 
ſee 4 5 Ann. c. 16. whereby Leave is nov 
given to plead as many ſeveral Matters as are 
thought to be neceſſary. However, this mob 
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be by Leave of the Courts, as ſome double 


Pleas may be contradictory in themſelves, Ws. 
It was a Rule that every Defendant's Plea 


ſhould be taken moſt ſtrongly againſt. himſelf; 
for it was reaſonable to ſuppoſe, that every 
Defendant would at firſt ſet up the beſt Do- 
fence he could. But a Defendant; who was 
not obliged to plead a ſpecial Plea, might plead 
the general Iſſue proper to the Action, and 
give the ſpecial Matter in Evidence; and in 


many Caſes the general Iſſue was allowed, to 


avoid Tediouſneſs and Multiplicity : And ſuch 
Pleadings were reduced to a very conciſe Farm, 
and more, conſonant to the general Rules of 
Pleadings, than what they are at this Time. 
That our Pleadings were not only greatly 


lengthened, but as greatly multiplied before 
the Act of 4 & 5 Ann. to what they were in 


ancient Times, is very evident from the Plead- 
wgs themſelves; and the Length of Records 
now is not only a great Expence and Burthen 


to the Parties, but is a Reproach to the Law 
itlelf. . 


of the Proceedings in his Time, in Compariſon 


to what they had been, ſays, ** The Reaſons 


* whereof ſeem to be theſe, t, becauſe in 
* ancient Times the Pleadings were drawn at 
* the Bar, and the Exceptions allo taken at 
* the Bar, which were rarely taken for the 
* Pleaſure or Curioſity of the Pleader, but 
* When it was apparent the Omiſſion or Mat- 
ter excepted to was the very Merit and 
Life of the Cauſe, and purpoſely omitted 


* or miſpleaded, becauſe the Matter would 


* bear no better; but vow, the 41 
being 


Sir Matthew Hale, | aking of the Length 


1 


* 
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« being firſt drawn in Writing, are drawn to 
* an exceſrve Lengih, and with very much 
% Laboriouſneſs, and Care enlarged, leſt it 
* might afford an Exception, not intended by 
the Pleader, and which could be eafily ſup- 
.** plied from the Truth of the Cafe, left the 
other. Party ſhould cateh the Advantage, 
*« which commonly the adverſe Party ſtudies, 
* not in Contemplation of the Merits or Juf- 
* tice of the Cauſe, but to find à Slip to 
e faſten upon; though, in Truth, either not 
e material to the Merits of the Plea, or at 
«« leaſt not to the Merits of the Cauſe.” Hi. 
of the C. L. It may be added, that of late 
it has been attempted to catch and intangle 
- an Adverſary by Length and Intricacy of Plead - 
ing; but the learned Artiſt has been properly 
caught in his own Net. > 10" INE 
My Lord Coke obſerves, and it is worthy 
Obſervation, ** That in the Reigus of Ed. 2, 
« Ed. 1. and upwards, the Pleadings were 
plain and ſimple, but nothing curious, ever- 
„ more having chief Reſpect to Matter, and 
© not to Forms of Words, c.“ In the Reign 
of Ed. 3. he ſays, *©* Pleadings grew to Per- 
_ «© feftion, both without Lameneſs and Curic- 
* fity; for then the Judges and Profeſſors of 
© the Law were excellently learned Men, and 
the Knowledge of the Law flouriſhed; the 
«© Serjeants of the Law drew their -own Plcad- 
„ ings, c.“ So likewiſe ſays Sir Matthew 
Hale, and further, that Though Pleadings 
« in the Times of thoſe Kings (meaning H. 4, 
«5, & 6. Ed. 4. & 5. and H. 7.) were far 
** ſhorter than afterwards, eſpecially after H 
8. yet they were much longer than 5 
„% 11me 
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« Time of Ed. 3. and the Pleaders, yea and 
« the Judges too, became ſomewhat too cu- 
% rjious therein; ſo that, that Art and Dexte- 
« rity of Pleading, which in it's Ufe, Nature, 
« and Deſign, was only to render the Fact 
« plain and intelligible, and to bring the Mat- 
« ter to Judgment with a convenient Cer- 
« tainty, began to degenerate from it's pri- 
% mitive Simplicity, and the true Uſe and 
« End thereof, and to become a Piece of Ni- 
« cety and Curioſity z which how theſe latter 
« Times have improved, the very Length of 
« the !'leadings, the many and unneceſſary 
« Repetitions and Miſcarriages of Cauſes, u 
« ſmall and trivial Niceties in Pleading, have 
* too much witneſſed.“ | , 

What theſe great Men have ſaid may be 
conſidered as a Reproach to the Pleaders, who 
through Ignorance of the real Points, on which 
the Merits of the Cauſe might depend, choſe 
to fill their Pleadings with a Multitude of nice 
and curious Matters, rather than omit any 
Thing which the adverſe Party might take an 
Advantage of; or perhaps with a View that 
the Pleadings, by Length and Intricacy, might 
puzzle and perplex one another. Be it as it 
will, it muſt be allowed that the Merit would 
be infinitely great in him, who ſhould find 
Means to reduce the Pleadings to a more con- 
ciſe and ſimple Form, or chalk out ſome 
Method intirely to ſupply the Uſe of ſpecial 
Pleadings, How many Inſtances may be gi- 
ven, where, by pleading generally, a Cauſe 
might have been tried upon an Iſſue of no 
More than 10, or 12, or 14 Sheets, which by 
ſpecial Pleadings has been ſpun out to 100, 


150, 


An Hiſtorical Treatiſe of a Suit at Law. 
150, or 200 Sheets, and which, where the 
Matter in Diſpute has not been above gs. Va 
lue, has coſt the Parties 200 %.? Is this an 
Honour to the Law? Is ir not enough to de. 
ter any Man from taking a Remedy to protest 
his Right and Property? If what theſe learned 
Judges have ſaid was before the Act tor plead- 
ing ſeveral Matters, what ſhall one fay now, 
when ſpecial Pleadings are ſo greatly increaſed, 
and are drawn with ſo much Labour: and Ni. 
cety, and ſo vaſtly ſpun out, as to render an 
Ide of ſuch prodigious Length? Special 
Pleadings may be now ſaid to be a particular 
Branch of the Law ;. and yet bow few know 
it's Form and Niceties? Attornies know but 
little of the Matter; in ſhorr, they don't pre- 
tend to it, for as ſpecial Pleadings muſt be 
ſigned by Counſel, they firſt get them drawn 
by ſome Gentleman, who by bis Practice has 
gained Skill and Experience therein, and then 
get the Draught ſettled and ſigned by fone 
eminent Counſellor, who ſtuffs it with all the 
curious and nice Matters it may ſeem to want. 
It is ſufficient for an Attorney (I was going to 
ſay) to underſtand the Terms of Art uſed 
therein, and what they import; as Averment;, 
 Proteſtandos, Bars, Trayer ſes, Tuſtifications, Phu 
puis darreign Continuance, Affurmatives, Neg 
tives, Repuguants, Sc. Sc. 4 
However well deſigned the Stat. of 4 6 
Anne was, yet tis a Quere if ever any Att 
that was made for the Amendment of the Lay, 
tended ſo much to increaſe the Expence of 4 
Suit as that does; ſo that People have mud 
mare Reaſon to exclaim and cry out againſt | 
than ever they had. This is a Branch of ti 
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Law fo luxuf iatit in its Nature, and ſpreads ſo 
wantonly and viciouffy, as to want much 
ning; and it may be truly faid, through this 
only, that a Client often breaks bis Teeth by 
endeavouring to come at the Nernel; or, in other 
Words, that th: Remedy is worſe than the Di, 
eaſe. | 
1 give one Example only of the evil Ef- 
fects of ſpecial Pleadings out of the great Num- 
ber of Actions for Treſpaſſes, and upon the 
Caſe, which are brought upon much leſs Oc- 
caſions. Pleafe to obſerve the Iſue placed at 
the End of this Treatiſe, wherein the Plead- 
ings were grounded upon the following Cir- 
cumſtances: The Inhabitants of V in Oxford- 
ſhire had enjoyed a, Right of Angling in the 
River Thames, without any Interruption, Time 
immemorial, until it happened that the Defen- 
dant F. G. caught à ſmall Salmon, (a Thing 
never known there before, it being ſo far up 
the River.) This was too alarming to the 
Plaintiff who rented the Fiffiery, and thereup- 
on he went and demanded the Fb, which the 
Defendant refuſed to give up; and to make 
fure Work of it, ſold it to a neighbouring 
Gentleman for 25. The Plaintif upon this 
complained to his Landlord, who was wiſe 
enough to forbid the Peoples angling, and or- 
dered an Action to be brought againſt the De- 
fendant F. G. and others, who were in Com- 
pany with him. The Right of # free Piſhery; 
which the Plaintif now claimed, cothing it 
Queſtion, in order to try it, (as it tended to 
fake away and deftroy the innocent Amuſe- 
ment of the Inhabitants, © which they had fo 
long enjoyed) ſome Freebolders and — 
| 9 | O1 
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of the Pariſh gave the Defendants Liberty to 
Juſtify under them, as having a Right of fiſbing | 
in half the Stream next to their Lands; a Thing 
that was adviſed, as abſolutely” neceſſary, for 
the Defendants to avail themſelves by. And 
the Cauſe was tried upon this Iſſue, folio near 
160, which coſt the Parties above 2001, The 
Plaintiff ſucceeded under an old Grant TSthe 
Fiſhery, Quære, what did he gain by it? And; 
e, if no Method can be found out for try- 
ing ſuch a Cauſe upon the general Iſſue with 
equal Advantage to the Defendant? | 


Ot an Iſſue in Faſt, oz Fat. 


An Iſſue, ariſing from the Pleadings, is the 
next Thing to be ſpoken of. An. Iffue is ſaid 
to be joined, when there is a certain Point or 
Matter iſſuing out of the Allegations of the 
Plaintiff and the Defendant, which conſiſts of 
an Affirmative on one Side, and a. Negative on 
the other; and therefore it is called an ſue 
from the French Word Iſſuer, to flow from. 

An Iſue is of two Kinds, viz. an {ſue in 
Law, and an Iſſue in Fait, or Fa. An Iſut 
in Law is joined upon a Demurrer, and the 
Matter of Law is to be determined by the 
Court. An I in Fait or Fa is joined, 
when, as is before obſerved, there is an Afirm- | 
ation of a Thing on one Side, and a NegaiHj,jʒ 
on the other, Which fix a certain preciſe Point 
to be tried by a Jury ; as when the Plaintiff 
declares that the Defendant owes him 20/. 
and the Defendant pleads Nil debet, or that he 
owes the Plaintiff nothing. Now whether be 

| __ 
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owes the Plaintiff any Thing or not, is the Iſſue 
to be tried by the Jury. 5 c 


Ok making up an Jfſue in the King's 
Bench. 5 


The Parties being at Iſſue, all the Pleadings 
that go to the making up of the Iſſue are to 
be joined together in Form and Order, that 
the ſame may be entered on the Iſſue Roll, 
taking them in Courſe as they were pleaded. 
t has been obſerved that anciently ſeveral diſ- 
tint Rolls were made uſe of, as the Inparlance 
Roll, the Plea Roll, Ec. and from theſe they 
uſed to tranſcribe the IJſue, or Ni prius Roll, 
on the Back of which they entered up the 
Judgment, But now, as the Proceedings are 
carried on by Paper Copies, the Iſſue is made 
up from theſe Copies z and then a Copy there- 
of is given to the adverſe Party on a treble 
1d. Stamp Paper. | | 


The Method of making up the Iflue is thus 
in the King's Bench. | 

It the Jſue is joined ef the ſame Term that 
the Declaration is of, then the ſame is begun 
by a Memorandum, as introductory to the Plead- 
ings; then follows the Declaration, next. the 
Plea, without any Form of an Imparlance, . 
with the reſt of the Pleadings in order, and 
then the Award of the Venire, thus: 


Hilary Term in the firſt Year of the Rei of 
King George tbe Third. F . 


Berkſhire, 
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Berkſhire, to wit. Be it remembered, that m 
Wedneſday next after eight Days 'of St. Hi. 
lary, (the firſs Return) in this ſame Term, 
before our Lord the King at Weſtminſter, 
A. B. f comes by R. B. 5 bis Attorney, and 


i | bring 


— — 


When this Court begun to take Coptiizance of 
Givil Actions by Bill, on the Reaſons my Lord Col: 
obſerves, it might then have been thought n 
that it ſhould be certified to the Court on the Tri 
of ſuch Cauſes, that the Suit was by Bill, and not by 
Original, the Defendant being in the Caſtedy of thi 
Marſhal of the King's Marſbalſea; and therefore this - 
Memorandum might have been framed for- that Pur- 

ſe, and made Patt of the Record, left it ſhoull 
be afterwards queſtioned whether the Court bad: 
Juriſdiction to take Cognizance theteof. So thit 
this Memorandum ſpeaks it's 0wn Significancy, vn. 
that the Defendant being in Cuſtady of the Matſhi, 
the Plaintiff came and filed his Bill againſt him, and 
gave Pledges to proſecute; and theſe Pledges being 
hereby certified to have been given, is the Reaſon 
why they are omitted at the End of the Declaratin 
in making up the Iſſue. But whatever the Reaſon 
might have been that this Memorandum was uſed, 
what is it's prefent Uſe ? It is full of Falfities, and 
ſerves only to lengthen the Iſue, and ſo far tends to! 
heighten the Cofts of entering it, and piffing the Ne 
cord, Sc. See Notes before. . ©; 

+ The whole Term is reekoned but as one Lav: 
day, and though this relates to the firſt Day of tt 
Term, it is rather ſaid comes, than came, the preſent 
Tenſe beſt agreeing with the Term-time. 5 

$ The Name of the Plaintiffs Attorney apptan 
not in the Pleadings, but by this Memorandum ; and 
by the Deſcription of the Court held before the Lui 
be King himſelf, and alſo the Cauſe of Action - 


— 
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brings into the Court of our ſaid Lord the King, 
before the King himſelf, now vere, bis Bill 
againſt C. D. being in the Cuſtody of the Mar- 

of the Marſhalſea of our ſaid Lord the 
King, before the King himſelf, of a Plea of 
Treſpaſs on the Caſe, (as tis) and there are 
Pledges for the Proſecution thereof, to wit, 
John Doe and Richard Roe, which ſaid Bil! 
follows in theſe Words, to wit, Berkſhire, to 
wit, A. B. complains of C. D. being in the 
Cuſtody of the Marſhal of the Marſhalſea of 
our Lord the King, before the King himſelf, 
for this, to wit, that whereas, ſo on to the 
End of the Declaration, omitting Pledges, 
Sc. and then the Plea in a new Line, with the 
Replication and Award of the Yenire, viz. 
And the ſaid C. D. by O. P. bis Attorney, comes 
and defends the Force and Injury, when, Se. 
and ſaith that (the Plea, c. Verbatim) and 
thereupon he puts himſelf upon the Country ; 
and the ſaid A. B. doth the like; Therefore 
44 1 
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ſet forth, (which is not mentioned in the Pleadings, 
but only in this Memorandum) it is moſt reaſonable 
to ſuppoſe that, originally, the Memorandum was in- 
ſerted before the Bill filed, and likewiſe before the 
Declaration, which was delivered as a Copy of it: 
And if it muſt be til] uſed, it is moſt proper to be 


uſed before the Declaration, notwithſtanding no Bill 
is filed, as it alledges. 


* The Award of the Venire, when the Parties are 
ene to 1ue, is ſuppoſed to be the Act of the Court, 
and was then immediately entered on the ue Roll 
by the entering Clerks, and is now awarded of courſe 

on 
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on the Paper Copy of the ue by the Attorney, and 


it returnable ſome Day in the Term the Iſſue b 
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let a Jury come thereupon before aur Lord th: 
King at Weſtminſter, on * 7 
next after and who neither, F (55, un 


Pas 4. 
* —_— 
— 
— 


ought to be made returnable therein of the fame 
Term. | i Aa? 


*The Venire was originally the only Proceſs that 
iſſued for bringing a Jury to try the Cauſe. But 
after the Diſtringas was introduced for that Purpoſe, 
the Venire was, and is now made returnable ſome 
Day before the Trial: As if the Cauſe is to be tried 
in Town, then the Venire is made returnable the ff 
Return, or ſome other Return, before the Sitting 
ſo that the Di/tringas may bear Teſte on that Return 
Day, and be returnable ſome Return Day after tte 
Sittings, the Cauſe is intended to be tried at, Or if 
the Cauſe is to be tried in the Country, then the J. 
nire is made to bear Teſſe the firft, or ſome other Nay 
in the Term preceding the Aſſizes, and is made 7etw- 
nable the laſt of that Term, in order that the D/ 
tringas may bear Te/le on that Return Day, and be 
made returnable the firſt Return of the ſubſequent 
Term, after the Affzes. This is ſuppoſing the Iſſue 
was made up of that preceding Term; if not, { 

Some Attornies leave a Blank for the Return 
of the Venire in the Copy of the Iſue, and ſome make 


joined, as it ought to be. 


+ Theſe Contractions being explained by theWord 
at Length, need here no further Enclairciſſement, 
other than facere recognitionem being rendered to reg: 
nize, it may be obſerved, that as Cognition is Know. 
ledge, Acknowledgment, or Opinion; ſo to rec 
is to take Knowledge of, by a well-weighbing, « 
ſerious Acknowledgment of the Truth of the Mat 
ter, 


r ec 0g nu, 


An Hiſtorical Treatiſe of a Suit at Law. 
recognize, Ec. * becauſe as well, Ec. + the 
fame Day is given to the ſaid Parties there. 


Theſe &c.*s are Contractions of the general 
Words in the Writ of Venire which is here 
awarded, and the Words may as well be put 
at Length, viz. And who are in no wiſe of Kin 


either to the ſaid A. B. or to the aforeſaid C. D. 


to recognize upon their Oath the whole Truth 

the Premiſſes, becauſe as well the ſæid A. as the 
ſaid C. have put themſelves upon that Jury, the 
ſame Day is given to the ſaid Parties there. 


This Memorandum, I preſume, was originally 
inſerted before the Bill filed, not only becauſe 
it is ſaid that the Acts of the Court were en- 
tered by way of Memorandums, but the Thing 
itſelt ſeems to declare it; conſequently it then 
related to the firſt Day of the Term, or the 
very Day of filing the Bill: but when they 
came to make up the Iſſue, perhaps two or 
three Terms afterwards, they varied the Me- 
morandum accordingly, and faid, 


Berks. ſſ. Be it remembered, that in Hilary 
Term laſt paſt, before our Lord the King at 
Weſtminſter, came A. B. by R. B. bis At- 
torney and brought into the Court of our ſaid 


* 


* For their juſt and impartial Opinion of the 
Matter which they come to recognize. 

+ The Dies datus is the Order of the Court to the 
Parties, to come at the Return of the Venire, before 
the Court and Jurors to receive their Opinion of 
the Matter to be tried, which by the Iſſue they had 


put themſelves upon, | 
I 2 Lord 


"ey 


116 


An Hiſtorical Treatiſe of @ Suit at Law, 
Lord the King then there bis certain Bill 
againſt C. D. being in the Cuſtody of the Mar. 
bal, Sc.— The reſt as in the former one, 


But as the filing the Bill came to be left off, 
the Memorandum was only uſed before the 
Iflue, as at preſent; but till it refers to a Bill 
ſuppoſed to be filed, and therefore now varies 
in four Caſes, viz. firſt, when the Declaration 
(or Bill) is of the fame Term with the Iſſue, 
as in the firſt Precedent ; - ſecondly, where it is 
neceſſary to make it of a particular Day in the 
ſame Term with the Iſſue, as where the Cauſe 
of Action aroſe after the firſt Day of the Term, 
in which caſe they only mention the certain 
Day of filing it, thus : 


Berks. ſſ. Be it remembered, that on Saturday 
next after eight Days of St. Hilary, in this 
ſame Term, Sc. as in the firſt Precedent. 


Thirdly, Where the Declaration is of a pre- 
cedent Term, as we have ſeen by the ſecond 
Precedent before; and fouribly, where the De- 
claration is above four Terms before the Iſſue 
is made up, in which Caſe they can't ſay 
of Hilary Term laft paſt, but 


Berks. ſſ. Be it remembered that heretofore, 
that is to ſay, in the Term of St. Hilary in 
tbe Tear of the Reign of our Sove- 
reign Lord George the Third, now King of 
Great Britain, Sc. before our ſaid Lord the 
King at Weſtminſter, came A. B. by R. B. 
bis Attorney &c. ut ſupra. 


And 
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And whenever the [ſue is made up of a 
Term ſubſequent to che Declaration, the Plea 
is entered with an Imparlance before it, thus: 


Berks. ſſ. Be it remembered, that in Hilary 
Term laſt paſt, before our Lord the King at 


torney, and brought into the Court of our ſaid 


former one, then the Plea with the Impar- 
lance. And now at this Day, (that is to ſay) 


next after (the firſt 
Return of that Term the Iſſue is made up) 


in this ſame Term, to which Day the ſaid C. 
bad Leave to imparle to the Bill aforeſaid, 
and then to anſwer the ſame before our Lord 
the King at Weſtminſter, came as well the 
aforeſaid A. by his Attorney aforeſaid, as 
the ſaid C. by E. F. his Attorney; and the 
ſaid C. defends the Force and Injury, when, 
Sc. and ſaith that —— The Plea verbatim, 
with the Award of the Venire as before. 


This Imparlance was formerly uſed in all 
Caſes, becauſe in all Caſes the Defendant was 
ntitled to it; and it was then uſual to enter 
uch Imparlance before the Plea upon the Plea 
Kol, and which of courſe was of the very Term 
Wc Plea came in; and ſo when they came to tran- 
ibe the 5/7 prius Roll from the Plea Roll, the 
WW parlance of courſe appeared to be of the Term 

it Plea came in, and thereby diſcovered the 


a 


bad could not alter theſe Entries, they were 
I 3 frequently 


Weſtminſter, came A. B. by R. B. bis At- 


Lord the King then there. bis Bill againſt C. D. 
being in the Cuſtody, c. The reſt as in the 


erm in which the Iſſue wis joined; and as the 
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frequently obliged to make up the N prius 
Roll from an old Iſſue; in which Caſe * 
were claimed extra Fees by the Clerk of the 
Dockets and Clerk of the Treaſury, for Poſt 
Term and a Poſt Roll, Se. ſeep. . Bu 
when theſe Entries on the Ro!] were laid afide, 
and Attornies delivered their Pleadings in Pa- 
per, then they delivered the Plea without any 
Imparlance before it, on purpoſe that the Plain- 
tiff's Attorney might make the Entry of the 
Imparlance of the ſame Term he made-up the 
Iflue, (though the Plea was two or three Terms 
before then) and thereby preſerve it from be- 
ing an old Iſſue, in order to avoid paying ſuch 
Exactions: For Inſtance, the Declaration was | 
of Eaſter Term, and the Plea of Trinity; the 
Iſſue was made up of Hilary following, and the 
Imparlance to the fame Term; but it is faid 
this Practice is not warranted by the Proceed- 
ings. See more of Imparlances ante, p. 

The Memorandum is to ſhew. when the Bil 
was filed, or ſuppoſed to be fo; and the In 
parlance, when the Plea came in. But of whit 
neceſſary Ule is either? The Court of Comma 
Pleas uſes neither one nor t'other, as we fhil 
ſee; and it is very evident by what was 00: 
ſerved before, p. that the Uſe of the EH 
of the Imparlance in this Court, only tends 
create an Expence in the Suit, not only i 
lengthening the Iſſue, but in unneceſſary L 
to the Officers, and alſo. by multiplying Cost 
nuances on the Judgment Roll, which ought! 
be avoided, for the Sake of Plainneſs and Pe- 
ſpicuity. 


a 
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of making up an Ifue in the Common 
Pleas. 


The Iſſue in the Common Pleas was anciently 


in this Court; as the Appearance Roll, the 
Inparlance Roll, the Plea Roll, c. from which 
they made up the Iſue Roll; from which Rolls 
Copies were uſed” to be taken for the Parties 
out of the Protbhonotaries Office. And though 
the Proceedings are now carried on by the 
Aitornies by Paper Copies, as in the King's Bench, 
where they firſt begun it, and introduced the 
ſame Practice in this Court; yet upon paſſing 
the Record with the Prothonotary, or upon 
ſigning a Non pros, entering a Diſcontinuance, 
Ec. the Prothonotary is ſtill paid for the En- 
tries, as if entered on his Rolls by his Clerks; 
and this, though no Roll be yet in the Office. 

Therefore the Iſue is now made up by the 


ings in due Courſe and Order; as firſt, the 
Declaration, then the Plea, then the Replication, 
Sc. and after all, the Award of the Venire. 
This is joining the Iſſue in a very ſimple and 
plain Manner, without any unneceſſary or in- 
termediate Entry, which is preſumed to be no 
Part of the Pleadings, as the Entry of the 
Memorandum before the Declaration, and the 


— before the Plea in the King*s Bench, 
thus: ac 


I 4 Tones 


tranſcribed from the ſeveral Rolls made uſe of | 


Attorney, by only copying over all the Plead- 
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Jones Hilary Term, in the 
Year of the Reign of King George the ſecond, 


Berkſhire, 40 wit. C. D. late of W. inthe ſail 
County, Yeoman, was attached to anſwer 16 
A. B. in a Plea of Treſpaſs on the Caſe, G. 
and whereupon the ſaid A. by R. B. bi 
Attorney complains, that whereas the ſaid C. 
Sc. ſo on to the End of the Declaration, 

and then the Plea in a new Line, thus: 

And the ſaid C. by E. F. his Attorney, come; 
and defends the Force and Injury, when, t. 
and ſaith that (the Plea Verbatim, and then 

in a new Line, each ſubſequent Pleading, if 
any) And of this be puts himſelf upon th: 
Country, and the ſaid A. doth the like; (then 
follows the Award of the Venire) Therefor: 
the Sheriff is commanded, that be cauſe to come 
here, on the Morrow of the Purification of the 
Bleſſed Mary, twelve, c. by whom, Sc. an 
who neither, &c. to recognize, &c. becauſe ai 
well, Se. | 


Or they award the Venire in Words at Length, 
VIZ. | 


Therefore the Sheriff is commanded that bt 
cauſe to come here, on the Morrow of the Pu- 
rification of the Bleſſed Mary, twelve fru 

; and lawful Men of the Body of bis Counh, 

nt each of whom having 101. a Year at the huj 

mm in Lands, Tenements, or Rents, by whom ttt 

þ [ f Truth of the Matter may be the better known, 
| and who are in no wiſe of Kin either to . 


An Hiſtorical Treatiſe of a Suit at Law. 
ſaid A. or to the ſaid C. to make a certain 
Jury of the Country between the Parties afore- 
ſaid, of the Plea aforeſaid, to recognize upon 
their Oath the «whole Truth of the Premiſes, 
becauſe as well the ſaid A. as the ſaid B. he- 
tween whom the Difference is, have put them- 
ſelves upon that Fury. | 


The * Dies datus, which is added in the 
King's Bench, is not uſed at all in the Common 
Pleas, on the Return of the Venire, at this 
Time; nor do they give a Dies datus even on 
the Award of the Habeas Corpora, which is 
eaſily accounted for: And therefore why it is 
not uſed on either in the Common Pleas, and in 
the King's Bench on both, will be better conſi- 
dered in ſpeaking of the Jury Proceſſes, where 
the Reaſon for this Omiſſion in the Common 
Pleas will appear. See 125, 126, &c. 

Though the Form of the Writ of Venire it- 
ſelf (except the Return) is the yery ſame in 
both Courts, yet you fee the Award thereof, 
in the Common Pleas, is much more full than 
the Award thereof in the King's Bench. Now 
if we have Reſpect to the Court the Writ is 
awarded by, and made returnable in, we may 
ealily account from whence this Difference 
aroſe : As for Inſtance, in the King*s Bench the 
Writ is ſuppoſed to be awarded immediately 


rm 


— — — — 
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A Dies datus is a Day, or Time of Reſpite, 

given by the Court to the Parties, from that Day to 

the Day given for them to appear again, and is uſed 

_ ſeveral Occaſions; and whereſoever ſuch a 
ime of Reſpite is given, it /zems proper for a Dies 

«tus to be entered. But lee p. 126, Wc. 

| | by 


monly called the Statute of Weſtminſter 2. 
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by the King himſelf, who is ſuppoſed to be 
there in Court; therefore it is imperatively ſaid, 
Let a Fury bereupon before, Sc. now, 


come . 
Let a Jury ſupply thoſe Contractions of Felde, 
Sc. and by whom, Sc. But in the Common 
Pleas, where the Writ is awarded by the 
Court, by virtue of a Commiſſion or dele. 
gated Power, it is ſaid, Therefore the Sheriff i; 
commanded, viz. by virtue of that Power, that 
he cauſe to come, not by the Poſſe Comitatus to 
force them, but by hn Summonitores, (good 
Summoners) to cauſe them to come Here, viz, 
at Weſtminſter, where the Court was ſettled, 
twelve, Oc. See Venire. 

Here we fee an Iſſue joined in a very plain 
and ſimple Form, clofed with an Award of a 
full and inſtruftive Precept to the Sheriff, to 
ſummon a Jury to come and try that 7ſue at 
Weſtminſter, where the Court was ſettled ; and 
then, all Trials being at the Bar, there was no 
other Record made up than the ſue Rell it. 
ſelf; which, being in Court, was the proper 
Record, on the Back of which they entered 
up the Judgment. And thus it continued 
from the making of Magna Charts, as tis 
preſumed, until the Statute of Ni privs, com- 


This Statute was made by Edward the firſt, 
1283, who firſt conſtituted Writs of Ni priu, 
in order that Matters of Law might be tried 
in his own Courts at Weſtminſter, and Matters 
of Fa# in the Country; for which Purpoſe the 
Venire was made returnable ſome Day in the 
next Term, on which Return Day the Sherif 
was to return the Jury, Unleſs the Juſtices Itine- 


rantes prius tali Die et Loco Venerint, &c. And 
thus 
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thus the Clauſe of Ni prizes was firſt introduced 
in the Venire, and continued to be fo from Ead- 
ward the firſt to the Time of Edward the third. 
The Venire commanded them to come in- 
to Court, ſo that their Appearance before the 
Juſtices of Mfze, or Niſ prius, was an Ex- 
cuſe for their Non- appearance in Bank, And 
though no Iſſues were returned on the Venire 
to make them appear at Ni prius, yet the 
Difficulty was ſo. much the greater on them to 
appear afterwards at Wel minſter, which they 
were obliged to do; for if they appeared not 
at Nif prius, nor at Weſiminſter, then ifſued 
the Habeas Corpora and Diſtringas to bring 
them in, with [ſues returned. By this we ſee 
the Habeas Corpora and Diſtringas iſſued thro? 
Neceſſity, on a real Default of the Jurors not 
appearing, on the Venire, and not in that for- 
mal Manner they do now. F | 
| King Henry the ſecond, in the 23d Year of 
lus Reign, divided the Kingdom into fix Parts, 


and to every Part he aſſigned three Juftices, 


called by BraGon, Itinerantes, and by Britton, 
Juſtices in Eyre, to diſtinguiſh them from the 
others, who. were called, Reſidentes, Sedentes, 
and atterwards Juſticiarii de Banco, which Title 
they now have. Theſe Juſtices. in Eyre had 
their Circuits, not unlike our Aſſizes, and fo 
continued until the Reign of Edward the third, 
about which Time their Authority began to 
decline, by inſtituting Juſtices of Afſize and 
Wardens of the Peace, now called Juſtices of 
the Prace; and in the next Reign, (Richard the 
the ſccond,) the Juſtices of the Common Pleas 
were authorized to take Aſſizes, c. So that 
tle 7uſtices appointed for taking the Afizes 

| | were 
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were the Juſtices Itinerant, who were appointed 
to go into every County for that Purpoſe, by 
a ſpecial Commiſſion, and not the Juſtices of 
the Common Pleas; for theſe, as my Lord Cole 
obſerves, had no Power to take Aflizes in the 


Country, until the 8th of Richard the ſecond, 


c. 2. being about 150 Years after that Court 
was ſettled at Weſtminſter. | 


Now in order to diſcover how the Venire, 


together with the Habeas Corpora and Diſtrin- 


gas, came to be made out of Courſe, as they 
are now; and the Clauſe of Ni prius to be 
taken out of the Yenire, and placed in the 
Habeas Corpora and Diſtringas; it muſt be con- 
ſidered that by the Statute of Marlebridge, (52 
H. 3. c. 11. 1267.) it was enacted, that after 
a Man had put himſelf upon any Inqueſt, he ſhould 
have but one Eſſoin; but that Statute not 
limiting the Time when the Eſſoin ſhould be 
taken, it uſed moſt frequently ta be taken on 
the Habeas Corpora and Diſtringas; for this 
Reaſon, if the Jury did not appear at Ni prius 

on the Fenire, which often Lets and as 
no Iſſues were returned on the Venire, in caſe 
they did not appear at W:/tminfter, on the Day 
in Bank, which was too expenſive and trou - 

bleſome for them to do, if they could avoid 
it; therefore they ſtood out until a Habeas 


Corpora (or Diſtringas) iſſued; and then, when 


171 


"lt. b i ttt 
—— — 
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It has been mentioned, that an Eſein was an 
Excuſe for a Man's not appearing, and was allowed 


on divers Occaſions, not only upon the Return of the 


Original, but on the Return of the Yenire, &c. and 


| were grounded on divers Cauſes, which were tra- 


ver ſable by the Plaintiff, 
they 
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they came to ſave the Penalty on the Habeas 
Corpora, (or Diſtringas) one of the Parties eſ- 


pence and Trouble, returned Re infefFg. 
Now in order to remedy this, *tis ordered by 
the Statute of Weſtminſter 2. (13 E. 1. c. 27. 


on an Inqueſt, an Eſſein ſhall be allowed him 
« at the next Day, poſtquam aliquis poſuerit ſe in 


« ej Ejonium, ſed ad alios Dies, &c. but all 
« the following Days, the taking the Inqueſt 
« ſhall not be delayed by the Eſſoin, whether 
« he was eſſoined before or no; neither ſhall 
any Eſſoin be allowed after the Day given 
& prece partium, Cc. Now the Proximus 
Dies, after Iſſue joined, was the Return of the 
Vemre; and therefore, in order to get rid of 
he Defendant's Eſſoin at Nift prius, they made 
the Venire returnable the“ fame Term the ſue 
3s joined; and by Conſequence, when the 
Deitendant was to caſt an Eſſoin, he had no 
ether Day to do it by the Words of the Sta- 
ute than on that Return Day; and by this 
got rid of all the Eins on the Behalf of 
he Defendant at Ni prius; for as the Venire 
ſas made returnable the ſame Term the Iſue 
5 joined, it was made returnable in Court 
ithout any Clauſe of Ny/ prius in it, in order, 
obſerved, to get rid of the Defendant's Eſſoin 
| the next Aſſizes. And hence it was, that 
c Dies datus was omitted in the Common Pleas, 


Inn 
„ 


the Cloſe of the Iſſue ſhould be of the fame Term. 


in 


ſoined himſelf z and the Jury, after much Ex- 


1285.) „ That after any Man hath put himſelf 


« Inquiſitionem ad proximum Diem, alloquetur 


* This ſhews that the Return of the Venire awarded 
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thod of Practice with the Common Pleas in rely 
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in the Award of the Venire, (although it is fil}; 
uſed in the * King's Bench) becauſe the Pary 
being in Court the ſame Term Iſſue was joined, 
continues 1n Court by his Attorney. By thi 
we may underſtand, that if the Defendant ap. 
peared on the Return of the Venire, and di 
caſt an Eſſoin, it was allowed; and then he 
could not be again eſſoined on the Retun 
of the Habeas Corpora at the Aſſizes. But 
as it anſwered no End for the Defendint 90 
eſſoin himſelf on the Return of the Venirt wha 
the Jury did not appear, conſequently ir drop 
of courſe; and. ſo having loſt his Time h 
eſſoin, by not appearing on the Return of th 
Venire, the Jury was of courſe reſpite 
and a Habeas Corpora and Diſtringas awarded 
as appears by the Jurat. on the Record ; a 
then by the Words of the Statute the Inq 
was to pals, whether he was eſſoined befor: i 
no. And the Reaſon why no Dies datus ig 


— le... 


* At this Time the King's Bench had but little! 
do in Civil Actions, and becauſe they had not Bu 
neſs to fit the whole Term de Die in Diem, theiel 
they adjourned from one Day to another, and i 
gave @ Day to the Parties to be preſent, when 
ſat, on the Venire; but there was no Day gi) 
the Parties on the DiAringas, for the ſame Reaſu 
in the Common Pleas, viz. becauſe if the Defendant! 
not appear, the Inque/? might paſs by Default;\ 
now, though that Court is come into the ſame! 


the iſſuing the Yenire and Diftringas, we nal 
ſee a Dies datus on the Venire, but likewiſe 0 
 Diſtringas ; but whether it be done with 40 
priety or not, would be ſome Satisfaction to kk 
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ven on the Return of the Habeas Corpora to 
the Parties, is, becauſe: they were obliged to 


appear, or the Inqueſt ſhould paſs by Default. 


We have obſerved that the Venire originally 

was the only Proceſs that iſſued for bringing 

in a Jury to try the Cauſe; and the Writ it- 

ſelf is a full and inſtructive Precept for that 

Purpoſe ; and the Habeas Corpora and Diſtrin- 

gas never iſſued but through Neceſſity, which 

was not owing to any Defect in the Writ it- 

{elf, but to the Defendant's being eſſo:nable on 

the Venire, which was a great Hindrance to 
Juſticez for if the Defendant appeared and 
eſoined himſelf, the Jury returned, Re infea; 

and if he did not appear, the Jury was obliged 

to appear in Bank. 

Another Miſchief, *tis ſaid, attended this 
Proceſs, which was, that the Parties not ſeeing 
the Pannel before-hand, could not be prepared 
to make their Challenges. 

Theſe Miſchiefs might have been eaſily re- 
medied, by taking away the Defendant's E/- 
ſons, and ordering Iſſues to be returned on the 
Venire; and hkewiſe by ordering the Sheriff to 
make his Return with the Panne ſome certain 
Days before the Aſſizes, and then the Venire 
might have continued the only Writ, ſimple 
and plain in itſelf, for bringing on a Jury to 
try the Cauſe. But inftead ot this, a ſtrange 
round-about Way was taken, whereby the 
Proceedings were multiplied, and the Record 
lengthened, without any Manner of Reaſon 
for with reſpect to the firſt Miſchief, we have 
ſeen what a Method in Practice was had to take 
away the Defendant's Eſſoin at the Aſſizes. 
lt was further endeavoured to be remedicd by 
| laying 
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laying Coſts on the Defendant, where the 
Plaintiff prevailed. But with reſpect to the 


Pannel, it had no Remedy until the 42 Ed; 
c. 11. whereby it is enacted, ©* That no Ingue 


„ut Aſſize, and Delivery of Gaols, ſbal be ta. 


«© ken by Writ of Niſi prius, before the Nan 


© of them, that ſhall paſs on 4. Inqueſt, be ri. 
* turned into Court.“ From this Time they 
could no more place the Clauſe of Nift prius in 


the Yenire, as was directed by the Statute of 


Weſtminſter 2. and theretore it was taken out 
of the Yenire, and placed in the Habeas Cor- 
pora and Diftringas. And from hence theſ: 
Writs began to be made out for Trial in the 
ſame formal Way as it is continued to this 
Day. On the Venire was returned the Jun, 
and then the Habeas Corpora and Diſtringas 
iſſued to bring them in. The Award of the 


Habeas Corpora and Diſtringas appears by the 


Jurata in the Record, but does not at all ap- 
pear on the [ſue Roll, which is the proper Re. 


cord, the Reaſon of which we ſhall lee by: 


and-by. 

This Statute of 42 Ed. 3. is ſaid to have had 
many good Effects: Firſt, the Parties kney 
the Names of the Jury; ſecondly, the Yen | 
being returned, the Defendant had no E 


on the Habeas Corpora and Diſtringas, but wi 


obliged to appear, or elſe by Stat. Weſiminſi 
2. the Inqueſt was taken by Default; bird, 
the Jury on Ni prius were fined, if they did 
not appear. But from hence the Proceedings 
were multiplied by the common Uſe of the 
Habeas Corpora and Diſtringas, and the Record 
lengthened by the Jurata. ke "i 


We might here take a View of the Nif priu 


Roll, or what we now call the Record for T = 
| 6 
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but it may help to underſtand it the better, 
if we endeavour to explain the old Method of 
practice a little further. 


Before the Statute of M prius, there could 
be no Occaſion for a Mi prius Roll, or any 


the Judgment after Trial was immediately 


prius, the Clerks of the Treaſury made up 
2 Roll from the Iſſue Roll, which was cal- 
led the Ni, prius Roll, as the other could 
not be carried out of the Treaſury, but was 
to remain a Record of the Proceedings. 

Now when [ſue was joined, the Venire was 
thereby awarded to be returnable the laſt Day of 


to be); and from that Day the Habeas Corpora, 
or Diſtringas, was teſted, with the Ni, prius 
therein, and returnable on the Day in Bank, 
or the firſt Day of the Term after the Aſſizes. 
But in caſe the Parties did not go to Trial at 
the next Aſſizes after Iſſue joined, or in caſe 
the Iſſue was not joined of an iſſuable Term, 
then the Proceſs of Venire was continued by 
Vicecomes non miſit Breve, in this Manner, viz. 
At which Day came the ſaid Parties, by their 
Attornies aforeſaid, before bis ſaid Majeſty's Juſ- 
tices at Weſtminſter, and the Sheriff of the ſaid 
County hath not ſent back the ſaid Writ to bim 
6s aforeſaid directed; therefore the Sheriff, as 
before, is commanded that be cauſe to come, &c. 
and then there was a new Yenireawarded on the 
Ire Ro!!> And thus the Venire was continued 
Irom Term to Term, even to the Term wherein 


But the Award of the Habeas Corpora or Di/- 
ringas was never entered on the Plea, or Iſſue 


other Record than the ſue Roll, on Which 
entered up; but? after the Statute of Mi ; 


that Term, without any Ni prius in it, (as uſed . 


the Habeas Corpora or Diſtringas was teſted. ' 


K | Roll, 
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Roll, but only at the firſt Day of the next Term 
after the Aſſizes, when the Paſtea was returned, 
in entering up the Judgment, they begun 
with * Paſtea Continuato inde Proceſſu, which 
was a Recital of the Continuance warranted b 
the Placita in the Niſi prius Roll. And the 
Reaſon of this Practice was this; if they had 
entered the Award of the Habeas Corpora, or 
Diſtringas, on the Plea or Iſſue Roll, and had 
not gone to Trial, they muſt from thence have 
awarded an Alias and Pluries Habeas Corpora 
or Diſtringas, which would have ſeemed to 
have obliged the Jury ro come in Terms per- 
haps not iſſuable; but the other continued the 
Act of the Court as well; for Poſtea Continuaty 
inde Preceſſn ſhews, on the Plea or Iſue Roll, 
that the laſt Award of the Venire was continued 
to the Day in Bazk by the Proceſs. And & 
it was neither expedient nor neceſſary to enter 
theſe Continuances of Vicecomes non mifit, &. 
on the Ni prius Roll or Record, therefore 4 
general Entry was thought ſufficient thereon, 
And this was done by the Placita between the 
Award of the firſt Venire and the Jurata, which 
ferved to ſhew the Judge of Aſſize that it wa 
an Iſſue continued to the laſt Term, and is nov 
a Warrant to the Officer to continue the Venn 
on the Iſſue Roll until then; for this Placit 
was of the Term next preceding the Allizey 


— 
— _ _— „* — r 8 
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Though this Entry is yet uſed in the King's Bai 
and tha whether the Iſſue is tried the ſame Tem 
or not, it has been long diſcontinued in the Comm 
Pleas, there being properly no Contiguance nec 
ſary, but by Yi” nan mißt, &c. o 
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and by Conſequence was to the iſſuing the Ha- 
beas Corpora, or Diſtringas. Hence it is that 
the Common Pleas uſe no Placita after the Award 
of the firſt Venire, when they go to Trial the 
ſome Term that the ſue is Joined, for that 
would be apparently unneceſſary, ſince this 
Placita came in, inſtead of theſe Continuances, 
and in this Caſe there is none. But in the 
King's Bench they always entered two Placita's, 
one at the Top of the Roll, and the other after 
the Award of the Venire, though the Iſſue is 
tried the ſame Term it is joined; and for this 
Reaſon it is certain that anciently the Continuances 
in that Court were from one Day to another in 
the ſame Term, and not from Term to Term. 
And this they ſtill continue to do, though it is 
ſeemingly at this Time apparently wrong; for 
in this Caſe the ſecond Placita is Word for 
Word with the firſt, conſequently it comes in 
very abruptly, and can have no Meaning at all 
in it. 

Having ſaid thus much of the ſue, and Ve- 
Wire awarded thereby, we ſhall now take a View 


of the Habeas Corpora and Diftringas will ap- 
pear, 


Ok making up the Mili pzius Roll, oz 
Recow, 


After the Statute of Niſ prius the Clerks in 
the King's Bench, and the Prothonotaries in the 
Common Pleas uſed to make up a Ni prius 
Roll from the [ſue Roll, and give it to the 
Attorney under their Seal for Trial, But af- 
K 2 rer 


of the Record for Trial, by which the Awards 
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ter Attornies took upon themſelves to carry o 
the Proceedings by Paper Copies, they like. 
wiſe of courſe made up the 1ſue Roll and Nig 
prius Roll (or Record, as we call it) for Trial, 
and carrying them both with the. Pleadingg 
to the reſpective Officers, they examined them 
together; and keeping the I ue Roll to file, 
they paſſed and ſealed up the Ny prius Rol. 
(which they gave back to the Attorney) a 
extracted and made up by themſelves, being 
then paid for the ſeveral Entries. And ſo the 
Record is ſtill ſuppoſed to be made up by thek 
reſpective Officers whoſe Buſineſs it is, and 
who are to make up the proper Continuances 
thereon, as the Acts of the Court. Now in 
making up the N prius Roll, as theſe Officen 
uſed to. do, the ſame is done in the following 
Manner. 


In the King's Bench. 


They firſt ingroſs in large Hand a Tit 
thereto. called a * Placita, i. e. Pleas, being 
the firſt Word of that Title; then in a nes 
Line is ingroſſed the Iſſue, with the Award d 
the Venire, Verbatim; then is added anoti 


TO 3 


* Pleas, Placita, are now taken for all Pleading 
Debates, and Trials at Law, and are divided int 
Pleas of the Crown, and Common Pleas, 80 Pi 
here ſignify Pleas or Debates had before our Lat 
the King at W:/tminfler ſuch a Term; Pleas in i 
King's Bench being always ſuppoſed to be had beſos 
the King himſelf, | | 


Plank 
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* Placita ; and after this ſecond Placita, in a 
new Line, follows the Jurata, being the Reſpite 
of the Jury, (as ſuppoſed to have been ſum- 
moned by the Venire) the Adjournment of the 
Cauſe, and the Award of the Diſtringas Jura- 
tres ; the Jurata being the Act of the Court, 
grounded on a ſuppoſed Default of the Jurors 
not coming on the Venire, vix. 7 


Pleas before our Lord the King at Weſtminſter, 
of the Term of St. Hilary, in the Year 
of the Reign of our Sovereign Lord George 
the Third, by the Grace of God, of Great 
Britain, France, and Ireland . Defender 
of the Faith, Sc. 176g. oll 25. 

5 Mansfield. 


Berkſhire, to wit. Be it remembered, that on 
Wedneſday next after eight Days of St. Hi- 
lary in this ſame Term, before our Lord the 
King at Weſtminſter, came A. B. Sc. The 
ITue, with the Award of the Venire, verba- 
tim; then the ſecond Placita. 


Pleas before our Lord the King at Weſtminſter, 
of the Term of St. Hilary in the Year 
of the Reign of our Sovereign Lord George 
the Third, by the Grace of God, of Great 
Britain, France and Ireland *Kirg, Defender 
ef the Faith, &c. 1765. | 


Berkſhire, 40 wit. The Jury between A. B. 
Flaintiſ, and C. D. Defendant, of a Plea of 


Treſpaſs 


* When the Czuſe is tried the ſame Term the 
Iſue is joined, the ſecond Placita, as here, is Word 
K 3 


———— 
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Treſpaſs on the Caſe, (as tis) is “ reſpite 
before our Lord the King at Weſtminſter, un. 
fil Monday next after fifteen Days from the 


— — — — — 
_ —_ „ — — 4 
- 


* 


for Word as the firſt; but if it is not tried the ſame 
Term Iſſue is joined, then the only Difference wil 
be, that the fir/? Placita will remain of the fame 
Term the Iſſue was joined of, and the ſecond muft 
be of the Term it is tried, changing the Name of 
the King, if the firſt ſhould be dead, It has been 
obſerved why two Placita*s are uſed in this Court; 
but when it is tried the ſame Term, that Reaſon will 
not hold good now, and it ſeems to come in very 
abruptly, | 

* The Reaſon of this has been noted before. 

+ This is the Adjournment-day, or Day in Bani, 
being the fixſt Return-day after the Trial, and con- 
ſequently the Return-day of the Diftringas ; until 
four Days after which, final Judgment cannot be 
ſigned ; therefore the Plaintiff makes it returnable 20 
ſoon as conveniently may be after the Day of Trial: 
as if it is to be. tried at the Sittings within Term, 
then the Return may be the firſt Return-day after the 
Sittings in the ſame Term, But if it is to be tried 
at the Sittings after Term, or at the Afizes, then it 
is uſually made returnable the firſt Return of the ſub- 
ſequent Term. It may happen that the Cauſe, for 
particular Reaſons, may be adjourned or put off by 
Conſent, or, Sc. and not tried at the Time fill 
mentioned in the Furata ; and if in the Country, it 
may be ſome Terms after, before it is tried; in which 
Caſe, when it is to be brought on again for Trial, | 
the Record muſt be re-ſealed, the My prius Day, 
and the Return of the Di/tringas muſt be eraſed, and 
the new Day of Trial and Return put in, which mul 
be after the Day of Trial, as before obſerved, And 
as for the Terms intervening, between the Award dl 
the ff Fenire and the Return of the Diſtringas, 1 

wi 
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Day of Eaſter, (the next Return Day after the 
Trial) * unleſs his Majeſty*s Fuſtices, aſſigned 
to hold the Affizes in the County aforeſaid, ſpall 
firſt come on Monday the fifth Day of March, 
at Reading in the ſaid County, according to the 
Form of the Statute in that Caſe made and 
provided, i f. for Default of the Furors becauſe 
none of them did appear, Þ therefore let the 
Sheriff have the Bodies of the ſaid Jurors to 
make F the faid Fury between the Parties 
aforeſaid accordingly, ¶ the ſame Day is given 

| 3 10 


—_— CCC. 


will be taken Notice of, in entering up the Judg- 
ment, by Continuances of the fir/t Venire, by Vicecomes 
non miſit Breve. See p. 129, Cc. 5 
Unlaſt his Majeſty's Juſtices, &c. the Statute of 
Nife prius is the ſecond of Wiftminfler, 1285 ; but for 
Middleſex the Statute muſt be meant to be the 18 
Elia. c. 12. for before that Statute there were no 
Juſtices of Miſi prius for Middleſex ; but Cauſes tried 
at Mieſiminſter, before then, were tried at the Bar, 
+ Fir Default of the Furors, Cc. every Cauſe 
that is tried at Ny prius, at this Time, is tried 
through a ſuppoſed Default of the Jurors not coming 
to Maſiminſter on the Return of the Fenire, where 
they were ſummoned to, and is the Ground on 
which the Furata is founded, for reſpiting the Jury, 
and awarding the Difringas. | fs 
Therefore let, &c. imperatively ſaid, the King 
commanding it, 
De ſaid (not a) Fury, becauſe they are ſup- 
poſed to be the ſame Jury as were before ſummoned, 
and no others, * 


| The ſame Day is given, &c. it being before ob- 


— — — — 


Jurata in this Court, The Ouære is, Whether it is 
neceſſary or not? and if neceſſary, why is it omitted 
in the Common Pleas? A Dies datus was added to 
K 4 the 


ſerved why a Dies datus is added at the End of the | 


135 An Hiſtorical Treatiſe of a Suit at Lady. 


to the Parties aforeſaid at the ſame Place 
And be it known that the King's Writ in this 
Caſe upon Record was delivered to the Under- 
Seri of the County aforeſaid the twelfth Nay 
of February (the laſt Day of the Term) in 
this ſame Term, before our Lord the King at 
Weltminſter, zo be executed according to Law 
at his Peril. 


It it is to be tried in Town, at the Sittings 
within, or after Term, you ſay, 


Unleſs the King's right truſly and well-beloved 
William Lord Mansfield, his Majeſty's Chief 
Jiuſtice, aſſigned to hold Pleas before the King 


—— 


the Award of the Venire, becauſe the Defendant was 
originally efſſoinable thereon ; and if he did not ap- 
pear, he had a Day of courſe to appear on the Diß- 
tringas; but if he did net appear on the Diftringas, 
the Inqueſt might be taken by Default, and no other 
Day could be given him; then why is a Dies datus 
added here? 

* And be it known, &c, the Diftringas, being 
awarded on Default of the Jurors not coming to 
W:/tmin/ler on the Return of the Venire, is here ſaid 
to be given the laſt Day of the ſame Term, to the 
Under ſheriff to be executed, c. If this is a ne- 
ceſſary Part of the Furata, why is it omitted, if the 
Cauſe is to be tried. in Middleſex ? Where is the 
Difference, ſeeing every Cauſe that is tried in Mid- 
dleſex is by Nifs prius, as well as in the Country! 

_ (excepting Trials at Bar, which is out of the common 
Way.) And yet in Town Cauſes this Clauſe is 
always directed to be left out, in both Courts, though 
there ſeems to be as much Reaſon for the Uſe of it 
in Town as there is for the Country, 

himſelf, 
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bimſelf, ſhall firſt come on Thurſday the 
Day of February, at Weſtminſter 
Hall in the ſaid County of Middleſex, ac- 
cording to the Form of the Statute, &c. 


And then, And be it known, as added for the 


it? 


Ok making up the Niſi pꝛius Roll, oz 


Recod, in the Common Pleas. 


The making up the Record in the Common 
Pleas is likewiſe done after the ſame Manner 


with a Placite prefixed, proper for this Court, 


VIZ, 


Pleas at Weſtminſter, before Sir Charles Pratt, 
Kut. and bis Brethren, Juſtices of our Lord 
the King of the * Bench, of the Term of St. 


Hilary in the —_ Year of the Reign 
of our Sovereign Lord George the third, &c. 
| Roll. | Juones. 


Berkſhire, to wit. C. D. late of W. in the 


ſaid County, Yeoman, was attached to anſwer 


to A. B. of a Plea of Treſpaſs upon the Caſe, 


&c. And whereupon the ſaid A. by R. B. 


bis Attorney, complains that, &c. ſo on 
with the Iſue and the Award of the Venire, 


pr ITT 


er WES 


kt ad 


* Of the Bench, &c. in a certain Place according 
to Magna Charta, where Common Pleas were to be 
held by his Majeſty's Juſtices, and therefore called 
Juſtices of the Bench, 


verbatim; 


Aſſizes, is omitted; but quære the Reaſon for 


167 
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verbatim; after which they leave a Space 
for a * ſecond Placita, if needful, (as on the 
Change or Death of the Chief Juſtice; or 

if the Cauſe is not tried of the fame Term 

mentioned in the irt Placita, in which 
| Cafes only they uſe a ſecond Placita) and 
after ſuch Space, they enter the Jurata, be- 
ing the Adjournment of the Cauſe, Reſpite 
of the Jury, and Award of the Habeas Cor- 
pora Juratorum, thus: 42585 


Berkſhire, to wit. The Jury between A. B. 
Plaintiff, and C. D. late of W. in the ſaid 
County, Yeoman, in a Plea of Treſpaſs on the 
_ Caſe, is reſpited here until fifteen Days from 
_ the Day of Eaſter, unleſs bis Majeſty's Fuſ- 
tices, aſſigned to bold the Aſfizes in the ſaid 
County of B. according to the Form of the Sta- 
tute in that Caſe made and provided, Pall fiit 
come on Monday the fifth Day of March, at 
R. in ibe ſaid County, for Default of the Ju- 


" _ 


ii. Mt. 


— — 


* Second Placita, Ic. as this ſecond Placita came 
in as a general Entry, inſtead of the Continuances on 
the I ſue Roll, and which were thought neither ne- 
ceſſary nor expedient to be entered on the M. priw 
Roll: So where there was no Continnance at all, 2 
when the Cauſe was tried of the ſame Term the [ſu 
was joined, there was no Occaſion for a ſecond Pla- 
e14a, unlefs at the Death or Change of the Chief 
Juſtice, &c. Therefore, when the Cauſe is intended 
to be tried the fame Term the [ſue is joined, there | 
no ſecond Placita, but only a Space left to add it, in 
caſe the Cauſe ſhould net be tried, or in caſe of the 
00 or Change of the Chief Juſtice in the ſame 
erm. | | 


— — 


rors 
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rors becauſe none came; therefore let the She- 
riff have the Bodies of the ſeveral Perſons 
mentioned in the Pannel annexed to the Writ 


of Habeas Corpora Juratorum, to bim di- 


reed, to make a Fury between the ſaid Par- 


ties of the Plea aforeſaid. * And be it known, 
that the Tuſtices here in Court, in this ſame 


Term, delivered a Writ thereupon to the Un- 


der Sheriff of the ſaid County, to be executed 
in due Form of Law, c. 


If to be tried in Town at the Sittings, you 
ſay, 7 


Unleſs Sir Charles Pratt, Knight, bis Majeſty's 
Chief Juſtice of the Bench bere, aſſigned to 


bold Pleas at Weſtminſter, according to the 


Ferm of the Statute in that Caſe made and 


provided, ſhall come before on the 


Day of February, at Weſtminſter 
aforeſaid, in the great Hall of Pleas there, 
commonly called Weſtminſter-hall, in the ſaid 
County of Middleſex, for Default, Cc. 


And then, And be it known, Sc. is omitted 
here, as it is in the King's Bench. 


Reſpect being had to the Courts the Dz/- 
ringas and Habeas Corpora are awarded by, and 
made returnable in, there appears no material 
Difference in the Awards thereof, any more 
than there is of the Venire. Both contain, in 


——— 


* And be it known, &c, See the Note hereon in 
the King's Bench, 


brief, | 


126 


we 
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brief, the Subſtance of the reſpective Writs; 
and as the Venire in both Courts is the ſame, 
except in the Return, ſo the Diſtringas and 
Habeas Corpora are to one and the ſame Por- 
port and Effet, though called by different 
Names, vi2. Diſtringas in the King's Bench, 
from that Word formerly uſed therein, Præc. 
tibi quod Diſtringas, &c. Jur. Sum. c. And 
Habeas Cor pora in the Common Pleas, from thoſe 
Words in the Writ, Præc' tibi quod Habeas 
Corpora coram Juſt. c. Jur. ſum, &c, Both 
iſſue on a ſuppoſed Default of the Jurors not 
appearing on the Return of the Venire, (tis 
ſaid thro' a ſuppoſed Default, for in fact originally 
thefe Writs were not grounded on a Suppoſi- 
tion only, as they are now, but on a real De- 
fault; ) and therefore the Courts, by virtue of 
the Statute of Ne prius, adjourned the Cauſe 
to a future Day, and gave a Reſpite to the Jury 
until then, in order that the Cauſe ſhould be 
tried in the proper County before the Juſtices 
of Ni prius; for which Purpoſe thefe Writs 
are awarded, thereby commanding the Sheriff 
to have the Jury before them at Weſtminſter, 
at the Return thereof, unleſs his Majeſty's 7uſ- 
tices, aſſigned to held the Aſſizes, ſhall firſt come 
on ſuch a Day and Place, &c. 

The Record is the Sum of the whole Pro- 
ceſs, therefore fully to diſſect and examine 
every particular Part of it, from the firſt Pla- 
cita to the Jurata, together with the ſeveral 
Matters and Things to which it relates, would 
afford much Pleaſure and Profit to a curious. 
Inquirer, as the ſame may be done with much 
more Exactneſs and Nicety, than here is pre- 
tended to be, and many Things now unno- 
ticed would be accounted for; and then, thoſe 

PRE | Things 
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Things which now appear ſo obſcure and un- 
intelligible, might ſeem to have been one Time 
material, though they are now become obſo- 
lete and unneceſſary. 

But to go on; the next Thing to be conſi- 
dered in the Suit is the Fury Proceſs's, that is, 
the Venire, the Diſtringas, and the Habeas Cor- 
pora, For this Purpoſe a View of theſe Writs 
in the preſent printed Forms will be neceſſary, 
as in all Probability they are the ſame in Sub- 
ſtance, if not in Form, that they were many 
hundred Years paſt. And hence will appear 
whether any Reaſon can be aſſigned why two 
ſuch Writs, as are now made out to nick with 
the Occaſion, are ſtill neceſſary ; or whether 
the Venire alone may not be made ſufficient to 
bring a Jury together to try a Cauſe, and fully 


anſwer the End of both; ſo that the Record | 


may be ſhortened by ſtriking out the Furat. and 
much Expence ſaved to the Parties in the Suit. 


The Genire in the King's Bench. 


GEORGE. the Third, Sc. to the Sheriff of 
Berkſhire, Greeting. . We command you, that 
you * cauſe to come before F Us at Weſtminſter, 

| OK 


FP 


— 


— — 


* Cauſe to come, Ec. not by the Poſſe Comitatut, 
to compel them, but per bonos Summoniteres, to warn 


them to come. And here two Things, ſays Lord 


Cole, are to be obſerved; firſt, that the Summoners 


muſt be boni, i. e. fide Dignt ut Valiant Ligitimume 
T:/tiimonium perhibere, cum inde per Fuſticiarios fu- 
erint requiſite, Secondly, It is ſpoken in the Plural 
Number, per bonos Summonitores, and therefore there 

muſt be two at leaſt, | 
Before Us, &c. the King, as obſerved, being 
ſ1ppoſed to fit in this Court in Perſon ; all Writs 
returnable 


24% 
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on * Wedneſday next after eight Days of th; 
Purification of the bleſſed Virgin Mary, twelve 


— —_ _—_— dt. 
* a. 


„ 
— Inna” 


— 


returnable herein, are Teturnable before himſelf; 
whereas in the Common Pleas, they are made return- 
able before his Juſtices at NMeſminſter, &c. 
* Some Return Day before the Day of Trial. The 
Writ ſhould be teſted the firſt Day of that Term the 
Iſſue is joined of, See under Award of Yenire, | 
+ Twelve, Sc. a Trial by a Fury, and the Num- 
ber Twelve is more ancient than any written Law 
we have. That it was in Uſe in the Saxon Times, 
is manifeſt from the Laws of King Ethelred, made 
at Vanatinga, [Vanting, Wanatinge] now Wantage, 
in Berks, which ſpeak thus: * [n all Hundreds lit 
« there be Aſſemblies, and twelve Freemen of the nf! 
% ancient, together (cum Præpoſito, in Savon, zenera 
„ with the Reeve of the Hundred, ſhall ſturar not i 
& condemn the Innocent, nor abſolve the Guilty.” The 
County and Hundred Courts were the Courts where- 
in Cauſes between Party and Party were chiefly heard, 
and determined by a Jury ; and the main Reaſon of 
the great Silence of a Trial by a Jury, before or in 
the Saxons Time, by our Writers, may be, that the 
vulgar Purgations Che Ordales] were notwithſtand- 
ing the moſt uſual Means of trying Perſons, and 
eſpecially in criminal Affairs. Theſe were of di- 
vers Sorts, and then every where in uſe; and Sir 
Matthew Hale ſays, © That in all the Time of King 
« John the Purgations per Ignem et Aquam, or tht 
% Trial by Ordeal continued, as appears by frequent 
Entries upon the Rolls, But it ſeems to have ended 
* with this King, for 1 do not find it in uſe in any Time 
1 afterward;.” And M B. Although it be Twelve 
in the Writ, yet by ancient Cuſtom the Sheriff muſt 
return 24 ; ſo that, in this Caſe, Uſage and ancient = 
Cuſtom maketh Law. | | 
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* free and | lawful Men ꝓ of the Body of your 
County, each of whom having || ten Pounds a Year 


* N 1 


— 


Free, Cc. The Tenure by Villainage came in 
with the Saxons ; conſequently, before then, there 
could be no ſuch Diſtinction as between. Free and 
Handmen : but afterwards, during the Continuance 
of that Tenure, Villains being ſubjeR to the Wills of 
their Lords, were not to be put on Juries, So care- 
ful was the Law in chuſing a free Jury, not ſubject 
to the Influence of any Perſon! But ſince. the abo- 
liſhing that Tenure by Stat. 12 Car. 2, other Con- 
ructions are improperly made of this Word free, as 
to be free from Prejudice, Envy, &c. 

+ Lawful, c. That is, Men ſubje& to the Laws 
of the Land; and therefore not Aliens, nor Outlaws, 
95 6 | 

t Of the Body, Fe. This was ordered ſo lately 
as the 4 & 5 Anne; before which Time, the Jury 
uſed to be awarded from the Viſue, or Neighbourhood, 
2s Town, Pariſh, or Hundred, &9c. and the Reaſon 
was, becauſe Qui Vicinus fucta Vicini preſumitur ſcire. 
And then the Writ run, Homines de Vicineto d. 
in Com? tuo. — But as a Jury was often wanting for 
Want of Handreders, duly qualified, it was ordered 
by this Statute that the Jury ſhould be awarded out 
of the Body of the County. 

| Ten Pounds, &c. that from their Worth they 
might be able to bear their Expence, and Loſs of Time 
in their Attendance on the Trial; and not, that Ho- 
neſty and Fuſtice were not to be found among the 
poorer Sort of People. By the Statute of We/tminſter 
2, c. 38. it was to be 20s, only, By 21 Ed. 1. 40s. 
By 35 H. 8. the Form of the Writ is preſcribed to 
be,—Precipimus, &c. quod Venire facias, &c, quorum 
qu:libet habeat 40 Solid', Sc. ad minus per quos Rei 
Veritas, Fc. By 27 El. 4l. and by 4 & 5W. & M. 
100. and 6L in Wales, as it temains at this Time. 


But gnære, if 20s, the 1 3 E. 1. was not more worth 
than 107, now? 


8 


205 


144 


tores Aſſize in Aſſize. | 
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at the leaſt in Lands, Tenements, or Rents, by 
whom the Truth of the Matter may be the bei. 
ter known, and who are in no.wiſe of * N 
either to A. B. the Plaintiff, or C. D. th, 

Defendant, to f make a certain Fury of the 
County between the Parties aforeſaid, of a 

Plea of Treſpaſs on the Caſe, becauſe as well 

the ſaid C. D. as the aforeſaid A. between 

whom the Difference is, || bade put themſelves 
upon that Jury; and have you there the Names 
of the Furors, and this Writ. Witneſs Wil. 
liam Lord Mansfield, at Weſtminſter, the 
23d Day of January in tbe Year 
of our Reign. Lee. 


The Uenire in the Common Pleas. 


GEORGE, Cc. To the Sheriff of Berkſhire, 

greeting. We command you, that you cauſe 
to come before our Fuſtices at Weſtminſter, 
in eight Days of the Purification of the 
Bleſſed Mary, twelve free, Sc. who are in 
no wiſe of Kin either to A. B. the Plaintif, 


ſw as 


— 


* No wiſe of Kin, Ec. an excellent Care. in- the 
Law, both in reſpect to the Jury and Parties; for 
the being of Kin would be apt to render their Judg- 
ment ſuſpicious of Partiality. | 

+ To make a certain Fury, &c. ad Recagnizan- 
dum, The Words in the Award of the Writ are 
here rendered te make a certain Fury, becauſe the 
Jury was ſome Time called Recognitores, &s Recogni- 


| Have put, Ac. i. e. have ſubmitted themſelves, 
and the Matter in Diſpute, to their Judgment and 
Opinion. 2 
or 


In Iiftorical Treatiſe of a Suit at Law. 
or C. D. late of W. in your County, Yeoman, 
the Defendant, to make, &c. Witneſs Sir 
Charles Pratt, Knt. at Weſtminſter, be 23d 
Day of January in the ear of our 
Reign. Ore Jones. 


The Venire in this Court is the very ſame as 
in the King's Bench, except in the Return, and 
the adding the Defendant's Addition to his 
Name. - 


The Diſtringas in the King's Bench. 


GEORGE, Sc. To the Sheriff of B. Greeting. 
We command you, that you diſtrain the Bodies 
of the ſeveral Perſons named in the * Pannel 
bereunto annexed, | Jurors ſummoned in Our 
Court before Us, between A. B. Plaintiff, and 


ah 
1 


— 


Named in the Pannel, &c, Till lately the Writ 
run, Præcipimus tibi quod Diſtringas A. B. de, &c. C. D. 


de — E. F. de —— Ec. naming the whole 24 with 


their Additions, as they were named in the Pannel 
returned on the Venire; for the Return to the Yenire 
was Inſtructions to the Attorney to make out the 
Diſtringas by: but now, as the like Pannel is re- 
turned to both Writs, the Sheriff will return the 
Diſtringas without the Venire, fo as he is paid for the 
Returns of both; by which the Venire is become al- 
moſt uſeleſs, and is ſeldom made out at all in the 
King's Bench. | | | | 

+ Furors ſummoned, &c. as ſuppoſed by the Venire; 


for by Stat. //efmin/ter 2. None ſhall be put on Furies 


out ſuch as were before ſummoned, *Tis well known 
the Jurors are ſummoned of courſe, by the Sheriff, 
Without cither Writ, unleſs tis à Special Jury. 


L C.D. 
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moſt material Part of this Writ, and before the 6 


into Court by the Venire, as this Writ itſelf declares, 


1 — * — — a — , » As ®. a4 1 
S Ye 
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C. D. Defendant, * by all their Lands and 
Chattels in your Bailiwick, ſo that neither they 
nor any for them do intermeddle therewith, 
until you ſhall bave other Command from Us 
in * Behalf, and tbat you anſwer Us. for the 
Yue? of the ſame, ſo that you have their Bo- 
es before us at Weſtminſter, F-on 
next after fifteen Days from the Day of Faſter, 
$ or before Our Juſtices aſſigned to bold the 
Aſſizes in your County, if they ſhall firſt come 
on Monday the fifth Day of March at R 
in your County, according to the Form of the 
Statuie in that Caſe made and provided, to 
make a certain Jury between the ſaid Parties, 
of a Plea of Treſpaſs on the Caſe, and 10 
bear their Judgment of many Defaults; and 
bave you there the Names of the Jurors and 
this Writ. Witneſs, Sc. 


* — — 


* By all their Lands, c. It would be a ſevere 
Diftref, on the Jurors, if this Writ was to be execu- 
ted literally. The Habeas Corpora has no ſuch Clauſe, 

+ On, &c. The Writ ſhould bear Tz/te on the 
Return Day of the Venire, and be made returnable 
on ſome Day after the Trial; if tried at Ni pris, 

tis uſually the firſt Return of the next Term. 

$ Or before, Cc. This Niſ prius Clauſe is the 


of Ed. 3. it uſed to be inſerted in the Venire; for 
until then, the Diſtringas and Habeas Corpora never 
iſſued but of Neceſſity. 

And bave you there the Name, &c, This is 
omitted in the Habeas Corpora, and with good Ret 
ſon ; for their Names having been before returnel 


Jurors ſummoned, &c, therefore this Part ſeems quite 
ſuperflugus. , 


A VS + & 
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| If for Middleſex, you hu | 
Or before our truſty and well-beloved W. L. M. 


aſſigned to hold Pleas in Qur Court before Us, 


4 be ſhall firſt come on the | 
ay of at Weſtminſter in the 
has County. 
If for London, 


At Guildhall of the City of London aforeſaid. 


The Habeas Cozpoꝛa in the Common 
. Pleas. 


GEORGE, Sc. To the Sheriff of B. Greeting. 
We command you, that you bave before our 
Juſtices at Weſtminſter, in fifteen Days from 
the Day of Eaſter, or before Our Juſtices aſ- 
ſigned to hold the Mixes in your County, ac- 
cording to the Form of the Statute in that Caſe 


made and provided, if on Monday the fifth 


Day of March, at R. in your ſaid County, they 
ſhall firſt come, the Bodies of the ores Per- 


ſons named'in the Pannel to this Writ annexed, 


being the Furors ſummoned in Our Court, be- 
fire our Juſtices at Weſtminſter, between 

A. B. Plaintiff, and C. D. late of W. in your 
County, Yeoman, Defendant, of a Plea of Treſ- 
paſs on the Caſe, to make that Jury; and 
bave you there this Writ, Witmeſs, c. 


If for Middleſex, you. ſay, 


Or before Our faithful and well-belgved Sir C. 
Pratt, Knight, Our Chief — F Our Couri 
L 2 of 
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Fon the 


as, . Diſtrain, Sc. by all their Lands and Chat. 


and that you anſwer Us for the Iſſues of the ſam, 


Difference neceſſary to have been made would 
have been the making it returnable before Us, 
Inſtead of before our Fuſtices) might think pro- 


An Hiſtorical Treatiſe of a Suit at Lat. 
of the Bench, appointed according to the Form 
of the Statute in that Caſe made and provided, 
if on the Ons 5, 
at Weſtminſter, in your County, be ſhall firf 
come, the Bodies, c. 


For London, 


Dy” ee. 
at Guildhall of the City of London aforeſaid, 
be fhalF frſt, Sc. | 7 


Though the Tenor and Intent of theſe two 
Writs are for one and the ſame Purpoſe, that 
is, to conſtrain the Jurors to appear, who had 
before been ſummoned, and had made De- 
fault; yet we ſee the Diſtringas is more full 
and compulſory than the Habeas Corpora. The 
Habeas Corpora is plain and ſimple, and yet 
ſignificant ; very conciſe, and yet full and fut- 
ficiently inſtructive, without any ſuch compul- 
ſory Matter as the Diſtringas is ſtuffed with; 


telt, Ec. ſo that neither they, nor any other fat 
them, do intermeddle therewith, &c. until, E. 


fo that, &c. It may be preſumed that the 
King's Bench, inſtead of taking a Precedent 
from the Habeas Corpora, (wherein the only 


per to uſe the ſame Form in Civil Caſes, which 
they before had uſed in Criminal. But with 
out deſcanting on the Form, let us conſider 
the Uſe, and ſee if the ſame Neceſſity remains 
for uſing two ſuch Writs for Trial, as there 
formerly did. | h 


* 
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It has been obſerved, that after the Statute 
of M/ prius, until the 43 Ed. 3. the Venire 
was the only general Proceſs that iſſued to brin 
in a Jury, and in which the Ny prius Clauſe 
was inſerted ; and if the Parties appeared, they 
went to Trial thereon, And the Reaſons for 
uſing or introducing the other Writs, * were 
theſe ; | 

Firſt, As the Jury was awarded out of the 
Viſue, it ſometimes happened that, for want 
of Hundredors, a full Jury did not appear; 
in which Caſe the Jury were obliged by the 
Writ to appear in Bank ; but this they ſeldom 
did, becauſe no Iſſues were returned on the 
Venire; therefore this was the common Caſe 
in which the Diſtringas or Habeas Corpora iſ- 
ſued to bring them in. But this Reaſon will 
fail now, becauſe the Jury are awarded out of 
the Body of the County, and a full Jury ſel- 
dom fails to “ appear. | 
$:condly, If the Jury appeared at the A- 
zes on the Venire, the Defendant might efſoin 
himſelf; which if he did, the Jury, as to 
that Cauſe, returned Re infea, and the Cauſe 
was adjourned to Weſtminſter. Now in or- 
der to get rid of the Defendant's Eſſoin at 
Ni prius, they made the Yenire returnable 
in the ſame Term the {ſue was joined, inſtead 
of the ſubſequent Term after the Aſſixes, 
and then iſſued out the Diſtringas or Ha- 
beas Corpora returnable the ſubſequent Term, 
with the Ni prius therein; on which the 


eee... 


* And in caſe they do, they may be ſupplied by a 
Tales, as ſee p. 158, ts 
e De- 


1 


Defendant had no Eſſoin allowed. (Vide ante, 


place the Nig prius Clauſe in the Venire, but 


—— — . — > . — — — — 


— 
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And this almoſt introduced the for- 
mal Manner of making out theſe two Writs 
for Trial, even as we do now. This, how. 
ever, was not the conſtant Practice, for they 
ſometimes went to Trial on the Venire, and 
only ſued out the Diſtringas or Habeas Corpora, 
when it was thought the Defendant would take 
the Advantage of his Liberty to caſt an Efſoin, 
But even this is ſo long ago as upwards of 400 
Years ſince; and the Manner of eſſoining, nay, 
the Thing itſelf, is obſolete and forgotten, and 
can therefore be no Reaſon why the Venirt 
alone is not at preſent a ſufficient Proceſs with 
the Ni prius therein, to ſummons a Jury 
and go to Trial on. 

Thirdly, It was complained that the Parties, 
by not ſeeing the Pannei before-hand, could not 
be prepared to make their Challenges ; there- 
fore, to remedy this, it was enacted by the 42 
Ed. 3. c. 11. (near 400 Years ſince,) “ That w 
* Inqueſt but, &c. ſbvuld be taken by Writ of Nil 
e prius, before the Names of them that were to 
* paſs onthe Inqueſt, ſhould be returnedintoCourt.” 
This fully eſtabliſhed the two Writs, as neceſſary 
for Trial; for from hence they could no longer 


it was taken out and placed in the Diſtringas 
and Habeas Corpora; and all the Uſe that was 
now made of the Venire, was, to get a Panne 
of a Jury returned into Court by the Sheriff 
on which the Jury was ſaid to be impanilled; 
and the Names of the Jury, as returned in the 
Pannel, were inſerted in the Diſtringas and 
Habeas Corpora, and then ſummoned thereon 
by the Sheriff, "4 

ut 
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But this Practice having been long diſuſed, 


the Venire is become-uſcleſs, and may or may 
not be made out in the King's Bench, If 


* 


not made out at all, the Sheriff makes the 
ſame Return by his Pannel to the Diſtringas, 
and is then paid for Joh Returns at once, 
whereby the Attorney ſaves the Profits of the 
Writ to himſelf. What Uſe is made of it in 
the Common Pleas, but to pay the Clerk of the 
Habeas Corpora his Fees? How does the De- 
fendant ſee the Pannel any Time the ſooner, as 
the Plaintiff has the Poſſeſſion of it even to the 
Trial, Sc.? | 

It is very evident the Writ is become 
peerly formal and uſeleſs; and therefore if 
one Writ can be ſaved, and if every Cauſe 
is removed, by Diſuſe or otherwiſe, for the 
Neceſſity of two Writs, why ſhould not the 
Venire alone (as it originally was and may) be 
eltabliſhed as the only one for the Sheriff to 
ſummon a Jury on, eſpecially as *tis evident 
that it is (at leaſt it may be made) a full and 
inſtructive Precept for that Purpoſe? And if 
lo, why ſhould any Thing be retained that is 
ſuperfluous, and may be ſpared, and only tends 
to perplex the Proceedings and multiply Coſts? 
The Benefits that would ariſe, by eſtabliſhing 
the Verire as the only Proceſs neceſſary, would 
be, that the Record might be ſhortened b 
the Jurat. which would become then 1 
ſary; the Writ of Diſtriagas and Habeas Cor- 
pora, and the Return thereof ſaved, (for the 
Sheriff is now paid for two Returns, though 


and though the Venire is never made out at 
| L 4 all} 


one and the ſame Pannel ſerves for both Writs, . 
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all) and much Expence in every Cauſe, that 


is created thereby, would be ſaved to the Par- 
ties, I h WE 


Ot Juſtices of Allize, and Niſt pꝛius. 


It has been mentioned that the County and 
Hundred Courts were formerly the Courts where- 
in were heard and determined by a Jury, all 
Matters of ſmall Concerns between Subject and 
Subject. But Actions of a ſuperior Nature, as 
Actions of He, c. were to be heard and 
determined in the King's Courts, or Courts 
above. But as Actions of Aſize always paſſed 
by a Jury, and it being difficult and expenſive 
for a Jury out of the County to follow the 
King's Courts, or to attend at Weſtminſter aſter 
the Common Pleas was ſettled there, it way 
about 1176 that Juſtices in Eyre, or Hinerant, 
were appointed by a ſpecial Commiſſion to go 
into every County to take Aſizes, and were 
therefore called Juſtices of Aſixe; and aſter 
their taking ſuch Aſizes, the Commiſſions 


—_—K.. 


* Aſſize, &c. may come from the French, Aſi, 
and that from Aſſideo, to fit together. In general it 
ſignified an Aﬀembly of certain Men with the Juſtice, 
fitting together at a certain Place and Time; as the 
Judges are ſaid to hold their A es (or Seſſions) when 
they go their Circuits. A/ſizes alſo ſignified certain 
Writs, formerly much in Uſe in real Actions; and 
it is preſumed, were ſo called from their calling 
together, ard authorizipg certain Perſons to fit there- 
on: As the Writ of Aſſize of Novel diſſeiſin; of Mit 
@ Anceſtor; &c. In ſuch Actions it alſo ſignified the 

uy, and the Pannel, the Pannel of Afſizes, &. 

t. 6 H. 6, and ſuch Actions, Actions of Aſſize, &. 


were 
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were returned into the Courts above, for a 
Confirmation of what they had done. 

Now as it too frequently happened that theſe 
Juſtices, thro* ſome Difficulty in the Cauſe, or 
upon the Eſſein of the Defendant, or other Mat- 
ter, adjourned ſuch Cauſes to the King's Courts, 
or Court at Weſtminſter, to be deter nined there, 
to the great Inconvenience and Expence of the 
Jury, and the Parties concerned; therefore, 
in order to remedy this, and that Actions of 
Aſſize ſhould be tried in the proper County, 
the Statute of Weſtminſter the ſecond, called 
the Statute of Ni prius, was made, by which 


it is enacted, ** That from henceforth two 


% Juſtices ſworn ſhall be aſſigned, before 
«* whom, and none other, Afizes of Novel 
e giſſeifin, Ec. ſhall be taken, and they ſhall 
« * aflociate unto themſelves ane or two of 
* the diſcreeteſt Knights of the Shire, into 
«* which they ſhall come, and ſhall take the 
* {aid Afizes, Sc. and ſuch Inquiſitions ſhall 
not be determined by any FJuſtices of the 
„ Bench, unleſs a Day and Place certain be 
appointed in the Shire, in the Preſence of 
the Parties. And the Day and Place ſhall 
be mentioned in a judicial Writ by theſe 
Words: Præcipimus tibi quod Venire facias 
* coram Juſticiariis noſtris apud Weſimonaſte- 
rium in oftabis Sancti Michaelis, niſi talis et 
* talis, tali Die et Loco, ad Partes illas Vene- 
int, duodecim, Sc. And when ſuch In- 
* queſts ſhall be taken, they ſhall be returned 


—————_. 


f WY 


oy From hence is derived the Judges A/ociate, and 
Clerk of Aae. 9 
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e into the Bench, and there ſhall Judgment be 
„ given, Fc.“ (This plainly ſhews the M/ 

prius Clauſe was firſt in the Vemire.) 
This Statute leads us to conſider the Juſticet 
of the Bench, and the Juſtices ad Capiendas A, 
fizas, in different Lights; the Juſtices at Mal. 
minſter, as Judges in Bank, before whom the 
Proceedings were to continue to be, until they 
gave final Judgment on the Matter; the Ju, 
tices of Aſfize, as Commiſſioners ſent on Pur- 
poſe (for the Eaſe of the Parties and Jury) to 


try the Cauſe in the County, and make their 


Return to the Juſtices of the Bench, of what 
was done therein, in order that the Inqueſt 
found by the Jury might be confirmed by 
them. And 'tis for this Reaſon that the Venire 


then, and afterwards the Habeas Corpora and 


Diſtringas, weremade returnable at Weſtminſter. 
Another Thing to be obſerved 1s, that theſe 
Juſtices ad Capiendas Afſizas were not the Juſ- 
tices of the Bench; for theſe had no Power to 
take Aſſizes before the 8th of R. 2. c. 2. but 
were enabled thereto by this Statute, from 
which Time theſe Commiſſions ad Capiendas 
Aſſizas ſoon came to be enlarged, and were made 
to contain Commiſſions of Ni prius and Gaol- 
delivery, &c. and to be executed more regu- 
larly, and at certain Times, that is, in Lent- 
time and the Long Vacation; theſe. being the 
moſt leiſure Times for the Judges to go, and 
the Counſel to attend them in their Circuits. 
Another Thing is, that London and Middle- 


| ſex were Counties excepted out of theſe Com. 


miſſions, by reaſon the Courts themſelves were 
ſettled in theſe Counties; and therefore it was 
complained of by 18 Eliz. c. 2. That here- 

| 5 6 tofort 
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« tofore all Iſſues joined in any of the Courts of 
« Record atWeſtminſler, triable in the County of 
« Middleſex, have been uſually tried at the Bars 
« of the ſaid Courts.. And that great Num- 
« hers of Actions have of late Years been 
« brought in the ſaid County of Middleſex for 
« Sneedineſs of Trial, Sc. by Reaſori where- 
« of the 3 had been hindered in Pro- 
« ceedings before them, by Demurrer or other- 
« wiſe, to the Delay of Juſtice, Sc. and there- 
« fore it is enacted, that the Judges of the ſe- 
« yeral Courts, &c. ſhall or may, as Juſtices of 
« Niſi prius for the ſaid County, within Term, 
Of * four Days after the End of every Term, 
« try all Manner of Iſſues, c. and that Writs 
« of Ni prius ſhall be awarded as for any 
* other County, c.“ So that all Iſſues that 
are now tried at Weſtminſter, at the Sittings 
within or after Term, and in every other County, 
are tried as at Nift prius; and not only the 
Venire, but a Diſtringas and Habeas Corpora 


iſſue, there being no Trials at Bar but what are 


granted by ſpecial Leave of the reſpective 
Courts, on ſome great Affair. 

The Ni prius Day, and the Day in Bank, 
were. eſteemed in Law as one Day for ſome 
Purpoſes : As if the Defendant made Default 
at Miſi prius, and an inſufficient Protection, or 
Eſſoin, was caſt for him, by Reaſon whereof the 
Inqueſt was not then taken; and if at the Day 


in Bank the Protection was diſallowed, the In- 


queſt then paſt, whether the Defendant ap- 
peared at the Day in Bank or not; even as it 


11 
F 


* — 
_— 


* 


By a late Statute this Time is enlarged. 


would 


155 


156 


the Defendant to move in Arreſt of Judgment, 


the Evidence that is given to them. by the 


; 
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would have done at Niff prius, had no Effin 
been caſt at all for him. Some Time after, 
the Day in Bank was taken up in examining 
the Sufficiency of E/ſoins on the Defendant's 
Appearance then, Cc. from whence tis pre- 
ſumed, come the four Days after the Day in 
Bank, before final Judgment can now be ſigned 
on the Poſtea, and which are now allowed for 


or for a zew Trial, Ec. 


Of the Trial, Jury, and Tales, 


Having ſpoke of the Jury Proceſſes, we come 
now to ſpeak of the Jury themſelves, and of 
the Trial by them of the Matter in Iſſue; which 
is to find out the Truth thereof, according to 


Witneſſes of each Party. Their Oath is, Well 
and truly to try the Iſſue joined between the Parties, 
and true Verdict give according to the Evidence. 
And in giving their Verdi they muſt all agree; 
for the firſt Queſtion the Court puts to them, 
after they have conſidered of the Matter, and 
come to offer their Opinion, is, Mbelber they 
are all agreed in their Verdis? To which the 
Foreman muſt anſwer, Tes, in the Preſence 
and hearing of them all. 

A Trial may be ſaid to be two-fold, that is, 
in Fa# and in Law. Firſt, The Quæſtio Juris, 
or a Trial on Matter of Law, is uſually tried 
by the Judges on a Demurrer or ſpecial Vet- 
dict, &c. Secondly, The Quæſtio Fatti, or 
Trial of Fad, is to be tried by a Jury, and 
not the Judges; for, ad Quæſtionem Juris re. 

ſpondent 
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ſpmdent Fudices, ad Queſtionem Fai reſpondent - 


Turatores. 
A Trial by a Jury of ſo many Friends and 


Neighbours, as they are eſteemed to be, and 


wherein they muſt all agree, is one of the faireſt 
Means in the World for obtaining Juſtice (if 
not the only one) for any Certainty. And in 
this Kingdom it is ſo very ancient, that we 
find it was practiſed before any of our written 
Laws were eſtabliſhed. And the Qualifications 
of che Jurymen, as required by the Jury Pro- 
ceſs, clearly evince how careful the Law was 
of having Juſtice done, and that neither Parry 
ſhould be diſſatisfied with their Verdict; for, 
as hath been noted, they were to be, 
Firſt, Liberi et Legales Homines, whereby all 
Villains, Outlaws, Sc. are excluded. | 
Secondly, De Vicineto, whereby they are pre- 
ſumed to know ſomething of the Fact, Sc. 
Thirdly, Quorum quilibet habeat, Ec. where, 
by having a Freehold of ſo much a Year, they 
may, without any Reflection on the poorer 
Sort, be eſteemed to be Men leſs liable to 
Corruption, and better able to bear the Trou- 
ble and Loſs in attending. 
Fourthly, Et qui nec A. B. nec C. D. Cc. 
whereby all Affinity and Conſanguinity to 
either of the Parties is taken away. 5 
Fifthly, Ad faciendum quandam Jurat. Pa- 
irie, Sc. whereby Peers are excluded from 
intermeddling with Matters of the poorer Sort, 
for they are not Pares Patriæ, but Peres of an 
higher Rank. 1 
If either of theſe Qualifications was found to 
wanting, in any or either of them, it was a 
ſuffcient Ground for objecting to ſuch a Jury- 
man's 
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man's paſſing on the Inqueſt. And thus it 
continued until the 35 H. 8. c. 6. but as it 
too frequently happened that (as the Jury were 
to be de Vicineto) for Want of Hundredors, duly 
qualified, a full Jury did not appear; or if 
they did, were often challenged as being of 
Kin to one or other of the Parties; or in ſome 
other Reſpect not indifferent Men, whereby 
great Delay and Trouble, as well as Expences, 
were had; therefore, by this Statute, it was 
enacted, that the Sheriff. ſhould return for the 
future ſix of the Fury out of the County, and ix 
out of the Viſne; and in caſe a full Jury did not 
appear, then the Sheriff was to return a Supply 
of Meu of the County from out of thoſe then in 
View of the Court, in order that the Cauſe ſhould 
not remain untried. This Statute gave Riſe to 
the Tales de Circumſtantibus, which was not at 
Common Law, as the Jury was. And hence, 
if a full Jury did not appear, the Covrt, at the 
Prayer of the Party, directed the Sheriff to 
return a Tales; and thereupon the Sheriff te- 
turned a ſufficient Number of ſuch as were then 
in View of the Court. Theſe were to be of 
like Reputation with thoſe impannelled before. 
By the 4 & 5 of V. & M. theſe Tales Mn | 
were to have ;/. a Lear; and by the 7 @ 8 
of W. 3. they were to be Freeholders or Copy- 
holders of the County. But many Inconveni- 
ences ſtill attending the too frequent Delays by 
Jurors nat appearing, or Challenges made to 
them, and the Difficulty of ſupplying ſuch 
Deficiencies by Perſons- properly qualified to 
be choſen upon the Tales, a further Remedy 
was thought neceſſary, in order to expedite 
* Juſtice ; and this was provided by the if 5 
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Aine, whereby it is enacted, that the Venire 

ali be awarded out of the Body of the-County, 
which has rendered the Tales almoſt eſcleſs, for 
it ſeldom happens now but a full Jury ap- 

ears. | 
Upon the Jurors coming to the Bar, they 
are called over as named in the Pannel; and as 
they are called, either Party has a Right to 
challenge them; and if good Cauſe be ſhewn 
for ſuch Challenge, it is allowed, and the Of- 
ficer proceeds to call the next; and ſo on, 
until 12 out of the 24 are ſworn. This chal- 
lenging the Jury is of common Right, and 
was formerly frequently uſed. 

A Challenge (Calumnia, a feigned Word) in 
a legal Senſe, as applied to a Jury, is an Ex- 
ception againſt them; and is twotold, viz. to 
the Array, and to the Poll. | 


A Challenge to the Array is'a general Excep- 
tion to all the Perſons ſo * arrayed or impan- 


nelled, as well to the principal Pannel as the Tales. 
And this was, and is, generally done in reſpect 
of Partiality, or Default of the Sheriff, and not 
olf the Perſons impannelled ; as where the She- 
tiff is of Kin to one of the Parties, Sc. 


— 


_ 


* Arrayed or impannelled, The Names of the 
Jurors are ranked by the Sheriff in a long Strip of 
Parchment one under another, which Ranking is 
called the Array: So in common ſpeaking we ſay, 
Battle Array, for Order of Battle; and fo to array 
the Jury is to order, or place them in the Pannel z 
and Pannel ſignifies no more than a little Part, as a 
Pannel of a Door, a Pannel of Wainſcott, &c, and 


When this is done, the Jury are ſaid to be impannel- 
kd or arrayed, 
A 
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A Challenge to the Poll is an Exception 

againſt one or more particular 7zrops; and this 
may be peremptory or principal. 

A peremptory Challenge is an Exception to 

any of the Jury, without ſhewing any Cauſe; 

which is only in Caſes of Treaſon or Felony, in 


Favour of Life. At Common Law a Priſoner 


could challenge * thirty-five peremptorily ; but 
by 38 H. 8. they were reduced to wen, 
which in Felony is ſtill in Force. But by the 
i & 2 W. & M. the Challenge of thirty. pve 
in Treaſon, or Petit Treaſon, is reſtored. 
The principal Challenge is ſo called, becauſe, 
if found true, it is ſufficient. And this prin- 
cipal Challenge to the Poll was reduced to four 
Heads, viz. Propter Honoris Reſpetium, in 
Reſpect of Dignity ; as becauſe ſuch a Perſon 
was a Peer of the Realm, &c. Propter De. 
fefum, for ſome Defect; as becauſe ſuch a 
Perſon was an Alien, or a Minor, or outlawed, 
or had not a Freehold, Sc. Propter Afﬀetium, 
as where a Juror was of Kin to one of the Par- 
ties, or had given a Verdict before in the ſame 


Matter, or had been an Arbitrator, or had eat 


and drank at one of the Party's Coſts, &. 
Propter Deliftum; as when a Juror was out: 


lawed, or excommunicated, or had been con- 


victed of Felony, Ec. - | 
The Verdi, ſo called from Vere diftun, 


- quafi Dittum Veritatis, is the Judgment ot 


—_— 
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* By Uſage and Cuſtom, the Sheriff is obliged t 
return 24; however, in general, the Pannel contain 
the Names of 48 Jurors, who are ſummoned. | 


Opinion 


* 
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Opinion of the Jury on the Matter, which 
they give in to the Judge, after having heard 
the Caſe, and the Evidence thereon. This 
they do by their Foreman, and it is then mi- 
nuted down on the Record by the Judge's 
Aſſociate. , 4 Ls 

A Verdict is either general or ſpecial. It is 
ſaid to be general when it is delivered in like 
genetal Words with the Iſſue, as that the De- 
ſendant is Guilty or Not Guiliy; or it is ſaid 
to be /pecial, when they find ſuch and ſuch a 
Thing to be done, declaring the Fa#s as in 
their Opinion are proved, and praying the 
Judgment of the Court as to the Law upon 
thoſe Facts. | 

Sometimes it happens that Nobody. appears 
to make any Defence for the Defendant ; he is, 
then called, and a Yerdi# is given of courſe 
for the Plaintiff, with ſuch Damages as he can 
prove to have ſuſtained. On the other Hand, 
ſometimes the Plaintiff don't appear; he is 
then ſaid to be nonſuited, and ſuch Nonſuit is 
recorded by the Afociate, at the Inſtance of the 
Defendant ;, and in this Caſe the Defendant is 
now intirled to his Coſts, as he is on every 
Nonſuit, where the Plaintiff would have been 
ntitled to Coſts in caſe he had appeared. But 
a Non/uit is no Bar to a new Action; ſo there 
ls a Difference between a Nonſuit and a Re- 
Iraxit, FI | 

A Nonſuit is when the Plaintiff is called 
Upon by the Court, and don't appear; and a 
Retraxit is when the Plaintiff is in Court, and 
declares he will not proceed in his Cauſe any 
further ; in which Caſe the Action is barred 


for ever. | 
M Some- 
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his Cauſe, (which being called on, and a Jury 


Prius, as is ſeen in the following Forms: 


An Hiſtorical Treatiſe of @ Suit at Lam. 
Sometimes the Plaimiff, after he has entered 


ſworn) will come and withdraw his Record, 
and thereby ſuffer a Nonſuit; but this don't 
amount to a Retraxit, A Retraxit maſt be 
in Perſon, and not by Attorney. 
A Plaintiff, when he finds himſelf not ſuffi- 
ciently red to go to Trial, (as in caſe a 
material Y/itneſs ſhould be wanting, or ſome 
Matter to be given in Evidence is not obteined, 
Se.) will rather ſuffer a. Nonſuit than hazard a 
Trial z becauſe, ſhould the Defendant obtain 
a Verdict, (unleſs in Ejectment) the Defendant 
may plead it in Bar to a new Action; but a 
Nonſuit, as is ſaid, is no Bar. | 
When the Jury have given their Verdict, or 
the Plaintiff is nonſuited, the Aſſociate records 
the ſame on the Back of the Record ; and if 
the Cauſe was tried at the Aſſizes, after- 
wards, (viz, four Days after the Day in Bank 
in the next Term) he delivers the ſame to 
the Party in whoſe Favour it is. But when 
the Cauſe is tried in Town, the Aſſociate * 
delivers the Record, with his Minutes only 
of the Verdict or Nonſuit, indorſed on the Back 
of the Pannel, immediately to the Attorney; 
and he records the Subſtance thereof on the 
Back of the Record. This is called the Puten, 
and is the proper Inſtructions for entering up 
the Judgment on the Iſue Roll. It is called 
the Paſtea from the firft Word thereof, for it 
began, Poſtea Die et Loco, Sc. It is the Sub- 
ſtance of what was done at the Afizes or Ni 
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q Poſtea at the Aſizes fo2 the Plaln⸗ 
tif, where the Defendant makes Be⸗ 
fault in the King's Bench. 


AHerwardi, Þ on the Day and at the Place 
within contained before Sir M. F. Knight, one 
of the Juſtices of aur Lord the King of the 
Bench, and 1 Ei: one 
of the Barons of the Exchequer of our ſaid Lord 
the King, Juſtices of our ſaid Lord the King 
aſſigned to take the Aſſizes in the ſaid County 
of B. according to the Form of the Statute in 
that Caſe made and provided; the within- 
named A. B. came by bis Attorney within con- 
tained, and the within-named C. D. although 
ſolemnly demanded, & came not, but made De- 

| fault. 


r . 
ä 
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* Afterwards, that is, after the Return of the Ve. 
wire, and the awarding the Diſtringas or Habeas Cor- 


4. 

+ On the Day and at the Place within containad, 
c. i. e. on the Day of Niſi prius, and at the Place 
appointed for holding the Afizes before, &c. came, 
Ec. at which Time the Defendant is called to hear 
the — of the Jurors that are to paſs on the In- 
queſt | 

Came not, but made Default. If the Defendant 
ſays nothing when the Pannel is called by way of 
Challenge to the Poll or the Array, the Court pro- 
ceeds to ſwear the Jury; and then it is ſuggeſted by 
the Entry of the Po/tea, that the Defendant being ſo- 
lemnly called, came not, but made Default. 'There- 
fore it is ordered by the Court, that the Jury be ta- 
ten or are accepted of by the Court, through his De- 
ſoult in not challenging tbem. This Default relates to 

M 2 | nothing 
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ault. Therefore let the Jurors of the 

2. mentioned be taten againſt 4 Kee 
faul; and the Furors of that Fury being ſum- 
moned came, who to ſay the Truth of the 
within Contents, being choſen, tried and ſcvorn, 
ſay upon their Oath, that the within-mentioned 
Writing Obligatory is the Deed of the withis- 
named C. D. as the within-named A. B. hi; 
within declared againſt bim; and they * aſſe(; 
the Damages of the within-named A. B. ty 


* 
— 2 — 8 


— 2 — 


nothing more, for the Defendant and his Attorney 
might be there ready at the firſt calling of the Cauſe; - 
and he ſoſes no Advantage by ſuch a ſuppoſed Default, 
but chat he cannot challenge any of the Jurors after 
are (worn. It notwichſtanding ſounds very 
ſtrange to hear it alledged that the Defendant cam 
not, but made Default, on being called, though he 
was there, and made none ; and that, before a Word 
about the Jury is ſpoke, It ſeems the Aſſociate and 
Cryer take each a Fee for ſuch ſuppoſed Default, and 
therefore it may be ſuppoſed to be thus drawn up to 
warrant ſuch Fee. b | 
And they afſeſs the Damages, &c, Where the 
Plaintiff prevails, the Jury always find ſome Damage: 
that he has ſuſtained, (or elſe he is nonſuited) which 
iptitles him to his Coſts. of Suit; ſuch Damages are 
more” or leſs, as they fee Cauſe for it, A Pe 
Damages, in ſome Caſes, intitles him to Coſts; but 
in ſome others he ſhall have no more Coſts than 
Damages, c. At Common Law there was neither 
Damages nor Coſts, but if the Plaintiff did not pre- 
vail, he was amerced pro Falſs Clamore ; and if he did 
prevail, then the Defendant was in Miſericordia, for 
his unjuſt Detention of the Plaintiff's Right, And 
thus it ſtood till the Statute of Gloucefter, Anno b B. 
1. 1278, whereby Damages and Coſts, Cc, ate 
given, | 
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Occaſion of the detaining that Debt, over and 
above his Coſis and Charges by. bim about bis 


Suit in this Behalf expended, to 
and for thoſe Coſts to forty Shillings. 


The woſtea, when in Town, fo2 the 
Plafutiff, on Dekault, in the King's 
Bench. 


Afterwards, that is to ſay, on the Day and at 
the Place within contained, before Sir Wil- 
liam Lee, Knight, the Chief Juſtice within 
named, Thomas Owen, Gentleman, being af- 
ſociated anto the ſaid Chief Juſtice, by Force 
of the Statute in that Caſe made and provided, 
the withiu-named A. B. came by bis Attorney 
within contained; and the witbin- named C. D. 
although ſolemnly demanded, came not, but made 


Default, Therefore let the Furors, Sc. as 
above. 


1 Poſtea at the Aſlizes fo2 the Plain. 
tiff, on Non Aﬀumpfit, in the Tout 
mon Dleas. 


Afterwards, en the Day and at the Place wit h- 
in contained, the within-named A. B. by bis 
Attorney within-named, came before Sir John 
Willes, Knight, Chief Fuſtice of our Sove- 
reign Lord the King of bis Common Bench, and 
Sir Knight, one of bis 
ſaid Majeſty's Juſtices of the ſaid Common 
Bench, Fuſtices of our ſaid Sovereign Lord the 
King appointed to bold the Afſizes for the, 
M 3 County 
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County of B. and the within-named C. D. 
although ſolemnly required, came not there, bu 
made Default. Therefore let the Jury, wheruf 
Mention is within made, be acc Rox yh againſt 
bim by his Default; whereupon the Juror, 
ſummoned to be upon that Jury came to di. 
clare the Truth of the within Contents, and 
Being choſen, tried, and ſworn, ſay upon their 
Oaths, that the ſaid C. D. did undertake in 
Manner and Form as pod A. B. within 
complains againſt bim, and they aſſeſs the ſui 
A. B. bis Damages occafioned by the ſaid with- 


in Contents, befides bis Expences and Coſts laid 
out by bim in this Bebalf, to Pounds, 
and for bis Expences an Caf to forty Stir 
gs. 


-A Poftea fn Ton, ls the Common 


Pleas, by Default. 


Afterwards, the Day and Place within ed 
before Sir Charles Pratt, Knight, Chief Ju 
tice within written, baving 
Gentleman, for bis Aſſociate, according to the 
Force of the Statute in ſuch Caſe made and 
provided, cometh the within-named A. B. h 

bis Attorney within contained; and the within 

8 C. D. altbougb N . a 


A Poſtea johere the Defendant appears. 


Afterwards, at the Day and Place, Sc. cont 


65 well the af dat. A * B. gi tbe willi 
wrilleh 
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written C. D. by their Attornies within con- 
tained, and the Jurors of the Jury, wheredf 
Mention is within made, being ſummoned, came 
to declare the Truth of the Matter within 
contained; and being choſen, tried and ſwors 
upon their Oaths, ſay, that, Sc. 


67 


For the Plaintiff, on Nil debet. 


—— ſay upon their Oaths, that the within- 
named C. D. doth owe to the within-named 
A. B. the 30 l. within mentioned, in Manner 
and Form as the ſaid A. B. within complains 
againſt bim; and they aſſeſs, Sc. 


Foz the Plaintiff, in Treſpaſs. 


ſay upon their Oaths, that the within- 
named C. D. is guilty of the Premiſſes within- 
laid to his Charge, in Manner and Form as the 
ſeid A. B. within complains againſt bim; and 
they aſſeſs the Damages of the ſaid A. B. by 
Occaſion thereof, over and above bis Coſts and 
Charges, c. : 


Foz the Plaintiff, in Ejecment. 


1 ſay upon their Oaths, that the ſaid C. D. 
i guilty of the Treſpaſs and Ejetiment within- 
written, in Manner and Form as the ſaid 
A. B. within complains thereof againſt bim ; 
and they aſſeſs the Damages of the ſaid A. by 
Occaſion thereof, over and above, c. 
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In Ejetment, Guilty as to Part; Not 
guilty as to the-Refidue, 


— As to the Treſpaſs and Ejefment of one 
 Mioiety of the within-written Tenements, they 
ſay upon their Oaths, that the ſaid C. D. i; 
guilty thereof as the ſaid A. B. within com. 
plains againſt bim; and they aſſeſs, &c. a8 
before. And as to the Treſpaſs and Ejedtmeni 
of the other Moiety of the. Tenements within- 
written, the ſaid Turors ſay upon their Oaths, 
that the ſaid C. D. is not guilty thereof, a: 
the ſaid A. B. has within by Pleading alledged. 
Therefore, Sc. See Judgment. : 


Fo2 the Plaintiff on an Iſſue of Plene 
Adminiſtrapit, in the King's Bench. 


upon their Oats that tbe ſaid C. D. 
baih, and on the Day of exbibiting the Bill if 
the ſaid A. within-wrilten, to wit, on the 

100. 2 PSs 3; inthe: 
Year of the Reign of our Sovereign Lord the 
preſent King, had divers Goods and Chattzls 
which were of the ſaid F. at the Time of bis 
Death in her Hands to be adminiſtred, to the 
Value of the Debt within ſpecified, wheresf 
ſhe might have made Satisfaftion to the ſaid 
A. for bis ſaid Debt, to wit, at W. within 
contained, in the County aforeſaid; and thi 
aſſeſs the Damages of the ſaid A. by Occaſion 
thereof, befides his Expences and Coſts by hin, 
Se. Vide ante. * 


It 
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In the Common Pleas in this, you ſay, On the - 
Day of ſuing out the Original Writ of, &c. 


#o2 the Defendant, on Not gullty in 
. Treſpaſs. 


upon their Oaths, that the ſaid C.D. 
is not guilty of the Treſpaſs in the Declaration 
within ſpecified, as the ſaid C. hath by his 
Pleading-within alledged. Therefore, © 


— — 


> 


One Defendant gullty in Treſpaſs, 
others not. 


— ſay upon their Oaths, that the ſaid C. D. 
is guilty of the Treſpaſs within-written, as the 
ſaid A. B. within complains thereof againſt 
bim; and they aſſeſs Damages, &c. And the 
ſaid Fury further upon their ſaid Oaths ſay, that 
the ſaid E. F. and G. H. are not guilty of 
that Treſpaſs as the ſaid E. F. and G. H. 


within by pleading for themſelves have alledged. 
Therefore, Sc. N | | 


#02 Defendant, an Erecutoz, that his 
Teſtato2 Non aſſumpſit. 


upon their Oatbs, that the within- 
named C. D. (the Teftator) did not, in bis 
Lifetime, undertake in Manner and Form 
4s the ſaid A. B. hath within declared, &c. 
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Part foz Plaintiff, Part foz n. 
on an Aſſumpũt. 


— As to the firſt and laſt Promiſes in the De- 
clarstian within mentioned, they ſay upon their 
Oaths, that ihe ſaid C. D. undertook, in Man- 
ner and Form as the few A. B. within com- 

Plains againſt bim; and they aſſeſs the Dama- 
40 of the ſaid A. B. by Occafion thereof, over 
and above bis Coſts ben + po 
bis Suit in this Bebalf 
Pounds, and for thoſe Cofts and I Charge to 

40s. And as to the Refidue of the Promiſe 
and Undertakings in the ſaid Declaration all 
within mentioned, the ſaid Jurors further up- 
on their Oaths ſay, that the ſaid C. D. did mt 
undertate, in Manner and Form as the ſaid 


C. D. within, by pleadin elf, ba: 
alledged. T, 22 . N 


Foz the Defendant, in Treſpaſs, on the 
Statute of Limitations — 


— ſay upon their Oaths, that the ſaid C. D. 
did not, at any Time within fix Years net 
before the ſuing out the ſaid Writ, break ard 
enter the Houſe of the ſaid A. nor take ani 
carry away the Goods and Chattels of the ſail 
A. within contained, as the ſaid C. has witli 
by pleading alledged. 


Th 
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The Entry, where t Platytif s 
nonpꝛos 


Aud the Jurors of that Jury being ſum- 
moned, came; who, to ſay the Truth of the 
within Contents, were choſen, tried and ſworn, 
and after Evidence being given to them, of 
and upon the within contained, went from the 
Bar of this Court to diſcourſe of their Verdif# 
of and upon the Premiſſes; and after the ſaid 
Jury had diſcourſed and agreed among them- 
ſelves, they came back to the ſaid Bar to give 
their Verdict in this Bebalf; upon which the 
ſaid A. B. being ſolemnly required came nat, 
ner did be furtber proſecute his 5 ſaid Bill againft 
the ſaid C. D. Therefore, &c. 


In the Common Pleas, Nor did further pro- 
ſecute bis ſaid Writ. 


The Entry, where a Juroz is with 


dꝛawn. 
Miere choſen, tried and fworn, to declare 


the Truth of the within Contents, whereupon 
for certain Cauſes moving as well the ſaid 
Tuſtices as the Parties, E. F. one of the Furors 
of the within-mentioned Jury was withdrawn 
from the Panne; and the Refidue of the Ju- 
rors of that Jury are intirely diſcharged from 
giving am Verdict of and concerning the with- 
 in-mentioneg Premiſſes, Se. 
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Juries. 
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An Uiftorical Treatiſe of a Suit at Law, 
By theſe are ſeen, in general, the Forms of 
the Poftea*s, either for Plaintiff or Defendant. 
They are drawn up in ſuch general Words, as 
the [ſues to which they relate are worded, and | 
may be with or without the Defendant's De- 
fault. They are afterwards continued on the 
Lie Rell, for they are the Inſtructions for en- 
tering up the Judgment thereon, which af- 
terwards obtain the Name of the Fadement 
Roll, as fee poſt. by which we ſhall fee the 
Re.ſon of the formal Beginning of the Poſtea. 
Though by the late Act there are now ſcarce 
any Want of common Jurors, yet it- may be 
oper to add a Poſtea with a Tales, to fee the 
orm thereof, as it may be wanted in ſfpecia! 


a Poſtca, with a Tales in Town: 


Afterwards, that is to ſay, on the Day and at 
tbe Place within mentioned, before William 
Lord Mansfield, the Chief Faſtice within 

written, there being aſſociated unto him T. O. 
Gentleman, according to the Form of the Sta- 
tute in that Cafe made and provided, came the 
within-named A. B. by his Attorney within 

contained, and the within-named C. D. al- 
though ſolemnly required, came not, but made 
Default. Therefore let the Jury, wheres 
Mention is within made, be accepted of again 
bim through his Default; and the Furors ef 
that Fury being ſummoned, ſome of them, that 
is to ſay, E. F. G. H. I. K. (naming fuch 
of them as appear, and are ſworn of the 
Pannel) and becauſe the Reſidue of the Ju- 
| 8 rors 
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rors of the ſame Fury do not appear, therefore 
other Perſons of thoſe ſtanding by the Court, 
by the Sheriff of the County aforeſaid, at the 
Requeſt of the ſaid A. and by the Command of 
the ſaid Chief Juſtice, are now newly ſet down, 
whoſe Names are affiled in the within-written 
Pannel, we to the Form of the Statute 
in that Caſe made and provided; which ſaid 
Jurors, ſo newly ſet down, that is to ſay, L. 
M. N. O. P. Q. Sc. (naming the Tales- 
men) being required, came; who, together 
with the ſaid other Jurors before impannelled 
and ſworn ts declare the Truth of the within- 
Contents, being elected, tried and ſworn upon 
their Oaths declare, that the ſaid C. D. did 
uot undertake in ſuch Manner, Sc. as before. 


Though it is ſaid that the late Act has ren- 
dered the Tales de Circumſtantibus almoſt uſe- 
les, it is ſpoken with Reſpect to common Ju- 
ries; but where there is a /peczal Jury, it does 
not always happen that 12 out of the 24 do 
appear; in which Caſe it is common to take 
ſome from out of the common Jury to add to 
the Pannel of the ſpecial Jury to make up the 
Number; and in ſuch a Caſe theſe common 
Jurymen are conſidered as Tales-men, viz. 


1 Poſtea at.the Afizes, with a Tales. 


Afterwards, (that is to ſay) on the Day, in the 
Tear, and at the Place within mentioned, come 
as well the within-named J. B. Eſq; as the 
W1hin-named W. R. by their Attornies with- 
in named, before Sir Michael Foſter, Knight, 

4 PE one 
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one of the Juſticet of our Lord the King af: 
figned to bold Pleas before the King himſelf, 
and Sir Sidney Stafford Smythe, Knight, one 
of the Barons of our ſaid Lord the King of bis 
Court of Exchequer, bis Majeſty's Juſtices af- 
Signed to hold the Afſizes for the within-written 


County of B. according to the Form of the Sta- 


tute, Sc. And certain of the Furots of the 
Jury, whereof Mention is witbin made, ſum- 
moned to be upon that Jury (that is to ſay) 
Sir T. H. Knight, J. E. H. H. J. T. and 
W. B. Eſquires come and on that Jury are 
fworn ; and becauſe the reſt of the Jurors of 
that Jury do not appear, therefore ſeven other 
Perſons of the By. ſtanders, being by the She- 
iff within written hereunto elected at the Re. 
queſt of the ſaid J. and by the Command of tht 
ſaid Sir MichaelFofter, are now newly ſet down, 
whoſe Names are affiled in the within-written 
Pannel, according to the Form of the Statnte, 
Sc. and which ſaid Jurors, fo newly ſet down, 
( bat is 5 C. G. R. N F. | W. 
T. P. J. W. and J. L. Gentlemen, being re. 
quired, come likewiſe, and together with tht 
aid other Jurors before impannelled being tried 
and ſworn to ſpeak the Truth of the Matters 
within contained, upon their Oaths fay, that 
the ſaid W. does owe to the ſaid J. the Sum of 
5001. ſpecified in the firſt Count of the within 
Declaration, being Parcel of the within-men- 
tioned Sum of 10001. in Manner and Form a: 
the ſaid J. hath within thereof complained 
againſt the ſaid W. And they aſſeſi the Da- 
mages of the ſaid J. by Reaſon thereof, be/ide! 
bis Caſts and Charges by him about his Sul 
in this Behalf laid out and expended, 10 ont 
Ex Shilling 3 


Shilling, and for bis ſaid Coſts and Charges ta 
forty Shillings. d the Jurors aforeſaid 
upon their ſaid Oaths further ſay, that as to 
the Reſidue of the ſaid dum of 10061. the ſaid 
W. does not owe the ſame, or any Part there- 
of, to the ſaid J. as the ſaid W. bath in 
pleading within alledged. 


N. B. This Action was for Bribery at the Elecs 
tion at A. in Com? B. | 


The Judgment. 


Therefore it is confidered that the ſaid J. B. 4a 
recover againſt the ſaid W. R. his ſaid Debt 
and Damages by the ſaid Jury in Form afore- 
ſaid aſſeſſed, and alſo I. for his ſaid Coſts 
and Charges by the Court of our ſaid Lord the 
King, now here, adjudged of Increaſe to the 
ſaid J. by bis Aſſent, which Damages in ths 
whole amount to fix hundred, &c. Pounds; 
and the ſaid William in Mercy, Cc. 


The Poftea being ingroffed on the Back of 
the Record, the Party intitled to it, on the 
Day in Bank, (or afterwards) gives a Rule on 
the Paſtea in the King's Bench, called a Rule 
tor Judgment; which Rule is out in four Days, 
exclutive after the giving it. But till this Rule 
is expired, final Judgment cannot be ſigned. 
Theſe four Days are allowed for the other Par- 
ty to move in Arreſt of the Judgment, or for 
a new Trial; or he may bring a Writ of Error. 
And though no ſuch Rule is given in the Com- 
mon Plzas, yet the ſame Time is allowed 2 

Or 
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for the ſame Purpoſes ;. and if nothing is done 
to avoid BY udgment, then the Party, havi 


got the Paſtea ſtamped with a double Half 


crown Stamp, carries the ſame to the proper 
Officer, that is, the Maſter, or Secondary of the 
King's Bench Office, or the Proibonotery in the 
Common Pleas, to tax his Coſts thereon. This 
is called ſigning the nal Judgment, and the 
2 are called Coſts de incremento, or increaſed 
Coſts. 


Ok Coſts. 


It has been obſerved, that there was no ſuch 
Thing as Coſts at Common Law, but that, if 


the Plaintiff did net prevail, he was amerced for 


his falſe Claim; and if he did prevail, the De- 
fendant was in miſericordia, for his unjuſt 
Detention of the Plaintiff's Right. It was 
called in miſericordia, becauſe the Amercia- 


ment to be impoſed was to be but ſmall, 


and rather leſs than the Offence, according to 
Magna Charta, c. 14. 

Theſe Amerciaments were then inſtead of Coſts; 
and though the Uſe is gone, the Term till re- 


mains, for where the Plaintiff or Defendant 


in the Action fails, the Entry of the Judgment 
is ſtill Ideo in miſericordia, &c. But as this 
made no Amends to the Plaintiff for the Ce 
he had been out of Pocket, the Statute of Glou- 
ceſter, 6 Ed. 1. c. 1. was made, whereby, if any 
Perſon recovered Damages in a Plea perſonal or 
mixed, he ſhould have his Coſts. This is ſaid to 
be the Original of Coſts de increments, for then 
the Damages were found by the Jury ; and the 
Court, inſtead of Amerciaments, uſed to tax 
the moderate Fees of Counſel and 3 


An Hiſtorical Treatiſe of a Suit at Law. 
Thus it ſtood for the Plaintiff, until the 4.3 E. 


6 6. whereby, if the Plaintiff did not recover in 


a perſonal Action (not concerning Freehold nor 


Afault and, Battery) 40 5. he ſhould have no 


more Coſts than Damages, unleſs, Sc. The 
ſeveral Statutes relating to Coſts and Damages 
are the 6 Ed. 1. c. 1. 6 Ed. 2. c. 14, 3 H. 


7. c. 10. 23 H. 8. c. 13. 8 LI. c. 2. 18 EL. 


. 15. 43 El. c. 6. 4 Ja. 1. c. 3. 7 Ja. 1. 
c. 5. 21 Ja. 1. c. 16. 13 Car. 2. c. 2, 22 
& 23 Car. 2. c. 9. 5 C 6 NM. & M. c. 12. 
989 FV. 3. c. 10. 11 & 12 V. 3. c. 9. 
48 5 Ann. c. 16, Ce. 125 

The awarding of Caſts was always diſcre- 
tionary in the Court, and formerly the Puiſne 
judge of the Court uſed to allow the Cofts, and 
make a ſpecial Rule for the Payment of them; 
upon the Service whereof, and Refuſal of 
Payment, an Attachment uſęd to iſſue. But 
now it is become the Courſe of the Courts to 
refer the taxing of the Coſts to the Secondary and 


Prothonotaries, and not to make any ſpecial - 


Rules for ſuch Matters. And theſe Officers 
have a diſcretionary Power to allow what is 
reaſonable, and diſallow what is not ſo; for 
ſuch Coſts are only to be allowed as have ne- 
ceſſarily occurred in the Proſecution, or where 
one of the Parties has cauſed the other to have 
been at extraordinary Charges. And there- 
fore it has been held that Coſts ought not to 
be paid for the putting off a Trial, where no 
Fault was in the Party againſt whom it was 


moved. In like Manner, no Cofts ſhould be 


allowed for unreaſonable Motions, nor for ex- 
traordinary Fees to Counſel, as retaining Fees, 
&c. nor extraordinary Expences on Witneſſes 
& the Trial, nor paying them beyond what is 

8 uſually 
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uſually allowed for their Attendance, Ce. but 
for ſuch Expences only as the Party was ne- 
ceſſarily put to in the Proſecution of the Suit. 
And hence ariſes the Difference in Coſts be- 
tween Party and Party, and Coſts between the 
Attorney and his Client. Wo 

When the Coſts on the Paſtea are taxed, 
(which is moſt frequently done on an Affidavit 
of the increaſed Coſts) final Judgment is then 
{aid to be ſigned, and is then ready to be en- 


tered up on the Roll. 


Of entering up Judgment on the Roll 
in rhe King's Bench. 

It has been obſerved before, that the ſecond 

Placita in the Record for Trial, was a general 


Entry made uſe of to ſupply the Continuance 
of the Venire, even to that Term mentioned in 


that Placita, (which was the Term of Trial) 


and ſerved to ſhew the Court that the Iſſue 
was continued to the laſt Term. Ir was like- 
wiſe a Warrant to the Officer to continue the 
Venire until then, when he came to enter up 
the Judgment on the Iflue Roll. And this 
introduced the general formal Beginning with 
Poſtea Continuato inde Proceſſu, in entring up 
the Judgment, viꝝx. | 


The Iſſue ends with, The ſame Day i 
given to the Parties aforeſaid at the jam 
Place, then they go on with, * Afterwards the 
Proceſs thereof being continued between tht 
Parties aforeſaid, of the Plea aforeſaid, by tit 
Jury aforeſaid, being reſpited between then 
before our Lord the King at Weſtminſter, 
until next after 5 (the 


** Afterwards the Proceſs, &c, that is, the Writ al 
ry 1 1 
; Return 


Ve 
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Return of the Diſringas) & unleſs the Juſtices 
of our Lord the King, aſſigned to take the 
Aſfizes in the County aforeſaid, ſhall firſt come 
on the Day of at 
R. in the ſaid County of B. according to the 


Form of the Statate in ſuch Caſe made and 


provided, Þ for Default of the Jurors, becauſe 
none of them did appear, I at which Day 
befere our Lord the King at Weſtminſter the 
aforeſaid A. B. comes by the ſaid R.B. 
his Attorney aforeſaid ; and the ſaid Juſtices 
of our ſaid Lord the King, before whom, c. 
ſent bither their Record had in theſe Words, 
to wit, Afterwards, that is to ſay, on the \| Day 
and at the Place within contained before 
(here comes in the Poſtea, verbatim ; after 
which follows the Judgment.) Therefore it 
ts conſidered, that the ſaid A. B. recover againſt 
the ſaid C. D. his ſaid Namages, by the ſaid 
Fury in Form aforeſaid aſſeſſed; and alſo 
(the Coſts de incremento) for his ſaid Coſts 
and Charges, by the Court of our ſaid Lord 


* If the Cauſe is tried in Town, it is, Unleſs the 
King's right truſty and well-beloved William Lord 
Mansfield, his Majefty's Chief Fuftice aſſigned to bold 
Pleas before the King himſelf, ſhall firff come on 
the Day o at the Guildhall of the City af 
London, er Weſtminſter- hall, c. And then alſo— 
And the ſaid Chief Fuftice before whom, fc. ſent bi- 
ther bis Record, &c. | hs 

i Fer Default of the Furers, Cc. This is only a 
Recital of Part of the Award of the Diſtringas, groun- 
ded on a ſuppoſed Default of the Jurors not coming 
on the Venire. | 

t At which Day, c. That is, on the Return of 
the Diſtringas, | | 

it On the Day and at the Place, &c. The Day and 


Place of Ny prius mentioned in the Jurat, or Award 
of the Di/tringas, | 1 


N 2 the 
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the King now bere adjudged of Increaſe 10 
the ſaid A. B. with bis Aſſent, which Da- 
mages in the whole amount to 

And the ſaid C. in Mercy, &c. 


If what is before alledged be conſidered, that 
is, that anciently the Court of King*s Bench 
had ſo little to do in Civil Actions, that they 

had not Buſineſs to fit the whole Term, de Die 
in Diem, but adjourned from one Day to an- 
other, in the ſame Term, and gave a Day to 
the Parties to be preſent when they did fit. 
If this, I ſay, be conſidered, there will ſome 
Reaſon appear for the Uſe of a ſecond Placita, 
though the Cauſe was tried the ſame Term that 
the Iſſue was joined ; and likewiſe for their 
beginning the Entry of the Judgment on the 
Roll with Paſtea Continuate inde Proceſſu, Et. 
But at preſent they both ſeem, not only un- 
neceſſary, but very incoherent ; for this Form 
1s now uſed when there is no Continuance at 
all, as when the Cauſe is tried the ſame Term 
the Iſue is joined, in which Caſe the Yenire is 
returned in the ſame Term, on which very 
Return Day the Diſtringas is teſted. Where 
then is any Continuance of the Proceſs ? 

When the Cauſe is not tried the ſame Term 
the Iſſue is joined, then the firſt Venire, awarded 
by the Iſſue, is continued by Vicecomes non miſii 
Breve; and ſo on in like Manner, from Term 
to Term, until the Diftringas iſſues; and the 
laſt Venire is continued, as before, by Poſt 
Continuato, Sc. thus: * 


— the ſame Day is given to the Parties af 
ſaid at the ſame Place; * at which Di 


4. which Day, Oc. i. e. on the Return Day a 
the Venire. | 
| befett 
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before our Lord the King at Weſtminſter 
came the Parties aforeſaid, by their Attornies 
aforeſaid, and the Sheriff of Berks did not 
return the ſaid Writ, nor did they do any 
Thing thereupon ; therefore let a Jury come 
' thereupon before our Lord the King at Welt- 
minſter, on next after | 

ſome return in the Term next after that the 
firſt Writ was returnable in) who are in no 
wiſe of Kin either to the ſaid A.B, or to the ſaid 
C. D. to take Cognizance upon their Oath of 
the whole Truth of the Premiſſes, becauſe as 
cvell the ſaid C. D. as the ſaid A. bave put 
themſelues upon that Jury; the ſame Day is 
given to the Parlies aforeſaid at the ſame 
Place, (if there is to be other Continuances 
to other Terms, begin again for each) at 
which Day before our Lord the King at Weft- 
miniſter came rbe Parties aforeſaid, by tbeir 
Atternies aforeſaid, and the ſaid Sheriff of B. 
did not return the ſaid Writ, nor did they 
do any thing thereupon, therefore, as before, 
let a Fury come, c. (to the next Term, and 
ſo on from Term to Term, to that wherein 
the Diſtringas is returnable.) Afterwards the 
Proceſs being continued between the Parties 
aforeſaid of the Plea aforeſaid, by the Fury 
being reſpited between. them, before our Lor 
the King at Weſtminſter, until 5 
next after | unleſs bis 
Majeſty's Fuſtices aſſigned to bold the Aſfizes 
in the County aforeſaid ſhould firſs come on 
Saturday be Day of 

4 R. in the ſaid County, according to ths 
Form of the Statute in ſuch Caſe made and 
provided, for Default of the Jurers, becauſe 
N 3 nonc. 
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none of them did appear; at which Day be- 
fore our Lord the King at Weſtminſter the 

- aforeſaid A. B. comes by-the ſaid R. B. his 
Attorney, and bis ſaid Majeſty's Juſtices be- 

fore whom, &c. ſent hither their Record bad 
in theſe Words, to wit, Afterwards, that i: 
to ſay, on the Day and in the Year and at 
the Place, c. (the Paſtea verbatim) there- 
fore it is conſidered; &c. 1 


Ok the Entry of the Judgment. on the 
Roll in the Common Pleas. 


The Entry of the Judgment on the Roll in 
the Common Pleas differs in Form .from that in 
the King's Bench, though it is the fame in Sub- 
ſtance. The Reaſon of this Difference is, that 
in the Common Pleas they allow no Continuance 
of the Proceſs, when the Cauſe is tried the 
ſame Term the Iſſue is joined, and for the 
ſame Reaſon they uſe no ſecond Placita; there- 


fore, inſtead of Paſtea Continuato inde Proceſſu, 
after the Cloſe of the Iſſue, they begin more 


properly thus : 


At which Day (i.e. the Return Day of the 
Venire) the Jury between the Parties afort- 
ſaid, in the Plea aforeſaid, was reſpited there- 
upon between them here until the Morrow of 

All Souls, (i. e, the Return of the Habeas 
Corpora) then next following, unleſs the Juſ- 
tices of our Sovereign Lord the King affigned 

to take the Aſſizes in the County aforeſaid. ty 

Form of the Statute, Ec. ſhould firſt come on 
the „ 
e Iben 


An Hiſtorical Treatije of a Suit at Law. 


then next paſt, at A. in the County aforeſaid z 
and now here at this Day, (i. e. the Return 
Day of the Habeas Corpora above) the ſaid 
A. B. comes by his Attorney aforeſaid, and the 
aid Juſtices of Aſize before whom, &c. ſent 
bere their Record in theſe Words: After- 
' wards, that is to ſay, on the Day, Sc. (the 
Poſtea verbatim) therefore it is canſidered that 
the ſaid A. do recover his ſaid Damages againſt 
the ſaid C. to Pounds aſſeſſed by the 
ſaid Fury in Form aforeſaid ;, and alſa 
Pounds adjudged by the Court here to the ſaid 
A. at his Requeſt of Increaſe for his ſaid Coſts 
and Damages; which ſaid Damages in the 
<whole amount to Pounds, and 
the ſaid C. in Mercy, Ec. 


But if the Cauſe is not tried the Term Iſſue 
is joined, then is added a ſecond Placita; and 
the firſt Venire is continued by Vicecomes non 
mifit Breve only: after which Continuance they 
begin as above, At which Day the Jury, Sc. 
without ever any Poſtea Con!inuate, c. for 
that would ſeem to be a Continuance upon a 
Continuance. 

The Queſtion is, If the Reſpite of the Jury 
is a Continuance of the Proceſs, to give ſome 
Colour for the Entry by Paſtea Continuato, 
Sc. in the King's Bench? If not, we muſt 
have Recourſe to the former Reaſon aſſigned 
for this Entry, viz. that Continuances in the 
King's Bench were from one Day to another, 
in the ſame Term; which Reaſon will not 
hold good at this Day, the Continuances being 
from Term to Term only. | 
The Entry of the Judgment varies, accord- 
ing to the Judgment that is given, of which 
N 4 the 
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the Books of Practice are ſufficiently full, 
However, two Things may be here obſerved, 
as they are preſumed to have been uſed before 
any Colts were given by the Judgment, ac- 
cording to the Stat. 6 E. 1. viz. the amerci 
the Plaintiff for his falſe Claim; and the De- 


fendant for his unjuſt Detention of the Plain- 


tiff's Right, &c. 10 regard to the firſt, where 
the Defendant prevails, the Entry of the Judg- 
ment againſt che Plaintiff is ſtill thus in the 


King's Bench: 


Therefore it is conſidered that the faid 6 A. take no- 
thing by bis ſaid Bill, but that be be in Mercy 
of 4 Court for bis falſe Clamour, and that 
the ſaid C. go thereof witbout Day; and it 
is further confidered that the ſaid C. recover 
againſt ihe ſaid A. Pounds for his 
Coſts and Charges laid out by bim about bis 
Defence in this Bebalf adjudged to the ſaid C. 
by the Court f our ſaid Lord the King now 
here by his own Aſſent, according 10 ihe Ha- 
tute in ſuch Caſe made and provided, and ibat 
tbe ſaid C. bave Execution thereof. 


In the Common Pleas. 


Therefore it is conſidered that the ſaid A. take 


nothing by his ſaid Writ, but be in Mercy for 
bis falſe Clamour thereupon ; and that the . 


C. go thereof without Day, c. 
fs conflered, Se. 


— 9 


—_ _ 


3 


#® This is an Addition to the former Judgment, 
ince the Statute gave Coſts, 


Some: 


" % 
* 
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Sometimes, as in Replevin, Sc. it is, That 
the ſaid A. and his Pledges for proſecuting, are 
in Mercy, &c. | FE 

In Regard to the ſecond, that is, amercing 
the Defendant, we have ſeen before the Judg- 
ments with reſpect to it. But in all Actions 
in both Courts that were Vi et Armis, the Judg- 


ment againſt him was with a Capiatur, And that 
the ſaid C. be taken, c. inſtead of in miſeri- 


cordia, becauſe in this Caſe there was a Fine 
due to the King; and therefore the Judgment 
was to be diſtinguiſhed on every Roll by put- 
ting the Word Mi a, or Capiatur in the Mar- 
gin, as is ſuppoſed for the more ready finding 
the Capiatur Fines, in order to collect them. 
Before the Stat, 16 & 17 Car. 2. the not en- 
tering the Words Mrs, or Capiatur, or put- 

ting one for the other, was Matter of Error. 
To all Fines Impriſonment was incident; 
and therefore in Actions Vi et Amis, where a 
Fine was to be ſet, the Judgment was, Quod 
Defendens Capiatur, that is, Capiatur quouſque 
Finem fecerit. But now by the 4 F 5 W. & 
M. Capiatur Fines in Actions Vi et Armis are 
ſaid to be taken away, and no Judgment ought 
to be entered with a Capiatur, However, the 
common Form ſtill continues, Aud that the 
ſaid C. be taken, &c. though there be no Fine 
ſet by the Court; the Reaſon of which is, that 
inſtead thereof, the Plaintiff, upon ſigning the 
final Judgment in ſuch Actions, is to pay to the 
Officer 6s. 8 d. in lieu of the Fine, which 
bs. 84. is to be allowed the Plaintiff again in 
the Coſts. And *tis ſaid, in the Common Pleas 
they enter the Judgments with Nibil de Fine 
qura remittitur per Stat“. So that by this Sta- 
utc a Fine of 6s, 8 d. inſtead of being taken 
away, 
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away, is 'rather rendered certain, and to be 


paid by the Plaintiff, inſtead of the Defendant. 


Whether the Plaintiff ever gets it again, is 
another Thing! 

The Capiatur Fine was for a Breach of the 
public Peace, which every Action /i et Arni: 
implies, and upon ſuch a Record, Proceſs of 
Outlawry might iſſue out of the Crown Office 
againſt the Defendant for the Fine, if not paid; 
but in Actions u the Caſe, Sc. where the 
Plaintiff did not declare with a Vi et Armis, 
there the Defendant was to be amerced only, 
and not taken and impriſoned. And this was 
the Reaſon of the Difference in the Entries of 
the Judgments. | 


* Thus much is ſaid to ſhew to what the for- 
mal Parts of the Judgments relate only; to 
which much more might be added. - 


The Judgment itſelf is ſaid to be the Voice 
of the Law. And therefore Judicium ſemper 
pro Feritate accipitur; and the ancient Words 
thereof are very ſignificant, wiz. Confideratum 
eft, Sc. thereby implying that the Judgment 
was given by the Court, upon due Confidera- 
tion of the Matter before them. And yet, 
before the Statute of Jeofails, and the 4 & 5 
Anne, to what a Number of Exceptions, and 
vexatious Proceedings upon Writs of Error, 
Sc. was a Judgment liable? Eſpecially for 
Want of Form in the moſt trifling, unneceſſary, 


and almoſt inſignificant Things imaginable, 
viz. the Want of Pledges upon the Bill or 
Original, the Omiſſion of a Profert in Curis, 
the Omiſſion of Vi et Armis, or Contra Pactu, 


or Hoc paratus eſt Verificare, the Want of Con. 
3 tinuanſe 
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tizuances in the Pleadings, or in the Judg- 
ments, Gc. Sc. | | 

The only Thing to be obſerved further on 
this Head, in order to contract the | Proceed- 
ings, is this, whether a general Entry by Poſtea 


Continuato inde Proceſſu, &c. in both Courts, 


where the Cauſe is not tried the ſame Term 
the Iſſue is joined, but of ſome ſubſequent 


Term, may not be ſufficient of itſelf to con- 


naue the fir Proceſs of Venire, awarded at 
the Cloſe of the Iſſue to the Term the Judg- 
ment thereon be given, (whether or no it be to 
the next Term, or three or four Terms after 
Iſſue is joined) and thereby ſupply all thoſe 
Continuances by Vicecomes non mifit Breve; or 
where by Motion in Arreſt of Judgment, or Motion 
for a new Trial, or by arguing a ſpecial Verditt, 
Sc. there are intervening Terms; if not, it is 
ablolutely neceſſary every intervening Term 
ſhould be particularly taken Notice of in the 
Entry of the Judgment, or elſe there is an 
Error in the Record; which frequently hap- 


pens for Want of ſuch Entries, though no 
Notice be taken of it. 


\ To clear up this Point, and to ſhew that it 


may, let us ſuppoſe the Yenire to be the only 
Proceſs for ſummoning a Jury for a Trial. 
This Yentre is awarded at the Cloſe of the Iſſue 
to be returnable the ſame Term the ſue is 
joined; for Inſtance, in Hilary Term. Now 
if the Cauſe is tried upon this Writ with the 
Ni prius Clauſe therein, it is reſted the firſf 
Day of that Term, and returnable the laſt, or 
lome Day after the Trial, if in Town ; but if 
for the S:ttings after Term, or for the Afixes, 
it is ted the laſt Day of that Term, and re- 


turnable the firſ# of Zaſter. And then the 


Entry 
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Entry of the Judgment may be very properly 
according to the Form uſed in the Common 
Pleas, thus: And now here at this Day (i, e. 
the Return Day of the Writ) the ſaid A. B. 
comes by his Attorney aforeſaid, and the Juſtices 
of Aſfize before whom, &c. ſent here their Re- 
cord in theſe Words, Afterwards, that is to ſay, 
on the Day and at the Place within contained; 
bsc. (the Poſtea verbatim) therefore it is conſ;- 
dered, that---ſo on with the Judgment. This 
is ſhort and plain, and yet full and explicit. 
But ſuppoſe the Cauſe is to be tried of ſome 
ſubſequent Term, for Inſtance, of Trinity Term, 
then the Venire awarded at the Cloſe of the 
ue need not be made out, but only ſuppoſed 
to have iſſued, (as it is chieffſy now) but a new 
Venire made out for Trial teſted the firſt of 
Trinity, and returnable the laſt, or ſome Day 
after the Trial for Town Cauſes; or teſted the 
laſt of Trinity, and returnable the firſt of M.. 
chaelmas Term for the Aixes. In which Caſes 
the firſt Yenire awarded at the Cloſe of the 
Tue may be continued by ſuch a general Entry 
as Paſtea Continuato inde proceſſu, Sc. in enter- 
ing up the Judgment, viz. Afterwards the 
Proceſs being continued between the Parties afort- 
faid, of the Plea aforeſaid, until —— (the Re- 
turn of the Venire made dut for the Trial) 
at which Day the ſaid A. B. comes by his At- 
torney aforeſaid, and the Juſtices, Sc. Now if 
ſuch a general Entry may be allowed to be 2 
Continuance of the firſt Writ awarded in Hilary 
Term, it will ſupply all thoſe Entries on the 
Roll by Vicecomes non miſit Breve, c. from 
Term to Term, until the entering up of the 
Judgment, in a very plain and ſimple Man- 
ger. And by this it is evident that the wo 
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of Diſtringas and Habeas Corpora may be well 
ſpared, and then of Conſequence there will be 
no Occaſion for the Entry of the Jurat. on the 
Record; and this, I preſume, will be agree- 
able to the original Uſe of this Writ. 


Though the Entry of the final Judgment on - 
the Roll is conſidered here as the next Pro- 
ceeding after fgning the Judgment, yet this need 
not be immediately done; for upon ſigning the 
judgment, the Party intitled to the Benefit of 
it may firſt bring an Action on his Judgment, 
or he may have an Executian for the Satisfac- 
tion of his Damages, or Debt and Coſts, and 
afterwards enter up his final Judgment to war- 
rant ſuch Action or Execution. 


An Execution is ſaid to be Frufus et Finis 
Lais, the Fruit and End of the Suit; for, as 
oblerved before, the Execution doth begin af- 
ter the Action or Suit is ended: and therefore 
a Treatiſe of a Suit at Law ought to end 
here with the Judgment, But as there are ſe- 
veral Writs of Execution now in Uſe, it may 
not be improper to take a ſlight View of them 
before we conclude. | 


Of an Erecutſon. 


An Execution is a judicial Writ, grounded 
on the Judgment of the Court from whence it 
iſſues; and is ſuppoſed to be granted by the 
Court, at the Requeſt of the Party, at whoſe 
Suit it is, to give him Satisfaction on the Judg- 
ment which he hath obtained. And therefore. 
an Execution cannot be ſued out in one Court, 
upon 2 Judgment obtained in another. 


| There. 


1 
1 
| 
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There are three Sorts of Executions com- 
monly in Uſe at this Time, for the obtain 
Satisfaction for a Debt, Damages, or Coſts 
given by the Judgment, vz. 

A Capias ad Satisfaciendum againſt the Body 


of the Defendant only; 

A Fieri facias againſt the Goods and Chat- 
tels of the Defendant only, and 

An Elegit againſt the Goods and Chattels, 
(except Oxen and Beaſts of the Plough) and 
alſo one half of the Defendant*s Lands, to hold 
by the Plaintiff, until the Debt or Damages and 
Coſts are ſatisfied. 

The Ca' Sa' was given by the Statute of 
Marlebridge, c. 23. This Writ, by the Com- 
mon Law, iſſued only in Treſpaſſes quare Vi et 
Armis; but by this Statute 25 Ed. 3. it may 
iſſue in other Caſes, before which Time we 
ſee how tender the Common Law was of re- 
ſtraining a Man's Liberty. And now, indeed, 


whenever the Body is taken by this Writ, the 


Plaintiff can have no other Execution againſt 
his Goods and Chattels, Lands or Tenements; 
for as Corpus Humanum non recipit eftimatio- 
nem, ſo it is deemed the greateſt and higheſt 
Satisfaction one Man can have of another. 
And hence, if a Man died in Cuſtody betore 
the 21 Fac. 1, on this Writ, the Debt was pre- 
ſumed to be ſatisfied ; but by this Statute, c. 
24. where a Defendant dies in Cuſtody on this 
Writ, the Plaintiff, or his Executors or Ad- 
miniſtrators, by reviving the Judgment, may 
have a new Execution againſt his Lands ot 
Goods. 6 8 
The Fi' Fa' was the only Writ of Execu- 
tion that lay at Common Law, and was after- 
wards confirmed by the Statute of n 
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2, If this Writ iſſues, and the Defendant has 
not any Goods or Chattels, whereby the Debt 
and Damages may be levied; or if only Part 
thereof be levied, the Plaintiff at the Return 
thereof may have another Writ of Execution, 
either another Fi Fa', or a Ca Sa', or an Elegit, 
for further Satisfaction. | 

The Elegit was given by the Statute of Weſt- 
min/ter 2. c. 18. If upon this Writ only Goods 
and Chattels be levied, and thoſe not ſufficient 
to ſatisfy the Plaintiff's Debts and Damages, 
the Plaintiff may have another Execution, either 
a Ca Sa', or a FF Fa, or another Elegit, it be- 
ing in Effect but a Fi Fa, and the Law is very 
defirous a Man ſhould have a full Satisfaction 
on his Judgment. $7 44 | 


And yet we can't but obſerve: one very 


great Hardſhip that lies on the Plaintiff in this 
Reſpect, and that is this: When a Plaintiff 
has obtained a Judgment for a Debt in Caſe, 
Sc. on a Trial or Writ of Inquiry, the Coſts 
allowed on ſigning final Judgment are up to 
that Time only, and the Coſts of an Execu- 
tion, and levying the Debt and Coſts, are not 
conſidered. Therefore if the Plaintiff takes 
out an Execution, the Coſts thereof with the 
Sheriff's Warrant, the Officer's Fee for taking 


the Defendant, or taking and keeping Poſſeſ- 


lion of his Goods, the Appraiſement and In- 
ventory, the Bill of Sale, and the Sheriff's 


Poundage, muſt be all paid out of the Plain- 


tiff's Debt; and this may amount to 40s. at 
the leaſt, and oftener to 3 or 41. which is a 
great deal out of a Debt of g or 67. or out of 


20l, and muſt give great Diſſatisfaction to a 
Suitor, a 
| *Tis 


19r- 
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_ cordingly. 


made in double the Sum, becauſe by recover- 
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*Tis hard enough for a Man to be forced to 
take any Remedy at all for a juſt Debt, and 
how much more ſo, if after he has —.— 
a Judgment for his Debt and Coſts, as he ima - 
gines, he is ſtill to be put to this further Ex- 
pence? I have recovered my Debt and Cofts by 
a Judgment of the Court, and yet am ſo much 
out of Pocket |! 

The Reaſon, as preſumed, why this is not 
conſidered, and allowed for in Coſts, on fign- 
ing the final Judgment, is, becauſe the Court 
don't know what Remedy the Plaintiff will 
take on his Judgment; as inſtead of an Execu- 
tion he may chuſe to bring an Action on it, 
and then only he can recover his Coſts with- 
out ſuch Expence. But even then, the Re- 
medy is often worſe than the Diſeaſe ; for if 
the Defendant can't pay the Coſts of one Suit, 
how can it be expected he ſhould pay che Colle 
of two? 

The Hardſhip is the ſame on a Defendant, 


this, it is a Pity that the Party is not at Li- 
berty to make his Election, on ſigning his 
final Judgment, what Method Is will take, 
that the Officer may make an Allowance ac. 


It is for this Reaſon that Bonds and War- 
rants of Attorney to confeſs Judgment are 


ing the Penalty, theſe Coſts may be takes 
thereout. 


APPEN DIN. 
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APPENDIX; 


Cooke, 


Hilary Term in the Thirty-third Year of 


the Reign of King George the Second. 
Oxferdhhire, jt 

to wit. 
Yeoman ; William A. late of the ſame Place, 
Victualler; Jobn E. late of the ſame Place, 


RANCIS G. late of Warbs- 


Labourer z Joſeph A. late of the ſame Place, 


Malſter; and Samuel H. late of Benfington, in 
the ſaid County, Gentleman, were attached 
to anſwer Edward B. of a Plea wherefore with 
Force and Arms they fiſhed in the free Fiſhery 
of the ſaid Edward, in the River Thames, at 
Hillingford, within the Pariſh of Yarborough, 
in the (aid County of Oxford, and the Fiſh of 


the Value of twenty Pounds thereout took 


and carried away; and alſo wherefore, with 
Force and Arms, they fiſhed in the ſeveral 
Fitery of the ſaid Edward in the River Thames 
at Shilling ford aforeſaid, within the Pariſh of 
WVarborough aforeſaid, in the ſaid County of 
Orford, and the Fiſh of the Value of other 
twenty Pounds thereout took and carried away, 
and other Wrongs there did to the ſaid Ed- 
ward, to the great Damage of the ſaid Ed- 
ward, and againſt the Peace of our Lord the 
preſent King: And whereupon the ſaid Ed- 
ward, by A. B. his Attorney, complains that 
O 


the 


rougb, in the ſaid County, 


Ar £09: D018" 


the ſaid Francis, William, Jobn, Joſeph and 
Samuel, on the firſt Day of January in the 


Year of our Lord one thouſand ſeven hundred 


and fifty-nine, and on divers other Days and 
Times between that Day and the twentieth 
Day of November then next following, with 
Force and Arms fiſhed in the free Fiſhery of 
the ſaid Edward, in the River Thames, at Sbil. 


ing ford aforeſaid, within the Pariſh of Warks- 


rough aforeſaid, in the ſaid County of Oxford, 
and the Fiſh, to wit, one Salmon, twenty 
Barbels, twenty Jacks, one thouſand Perches, 


one thouſand Blays, one thouſand Roaches, 


one thouſand Daces, one thouſand Gudgeons, 
and one thouſand Eels, of the Value, Ce. 
thereout took and carried away; And alſo for 
that the ſaid Francis, Villiam, John, Joſeph 
and Samuel, on the ſaid firſt Day of Januan 
in the Year "aforeſaid, and on divers other 
Days and Times between that Day and the 
twentieth Day of November then next fol- 
lowing, with Force and Arms fiſhed in the 
feveral Fiſhery of the ſaid Edward, in the 
River Thames, at Shillingford aforeſaid, with- 
in the Pariſh of Yarborough aforeſaid, id 


the ſaid County of Oxford, and the Fiſh, to 


wit, one Salmon, twenty Barbels, twenty 
Jacks, one thouſand Perches, one thouſand 
Blays, one thouſand Roaches, ane thouſand 
Daces, one thouſand Gudgeons, and one 
thouſand Eels, of the Value, Sc. thereout 
took and carried away, and other. Wrong), 


| Eg. to the great Damage, c. and againſt 


the Peace, c. Whereupon the ſaid Edcvard 
ſays that he is injured, and hath ſuſtained Da. 
mage to the Value of twenty Pounds, and 
therefore he brings his Suit, &c, And 
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And the ſaid Francis, William, Jobn, Joſepb Plea. 
and Samuel, by R. Boote their Attorney, come 85 
and defend the Force and Injury, when, Sc. 
and ſay that they are Not guilty of the Treſ- 
paſs aforeſaid, in Manner and Form as the 
ſaid Edward hath above thereof complained 
againſt them; and of this they put themſelves 
on the Country; and the ſaid Edward doth ſo 
likewiſe z and for further Plea as to the fiſh- 
ing in the ſaid Fiſhery in the ſaid firſt Count of 
the ſaid Declaration mentioned, and the faid 
Fiſh in the ſaid irt Count of the ſaid Decla- 
ration mentioned thereout taking and carrying 
away above ſuppoled to have been committed 
by the ſaid Francis, William, Jobn, Joſeph and 
Samuel, they the ſaid Francis, William, John, 
Joſeph and Samuel, by Leave of the Court 
here for this Purpoſe firſt had and obtained, 
according to the Form of the Statute in ſuch 
Caſe made and provided, ſay, that the ſaid 
Edward ought not to have his aforeſaid Ac- 
tion thereof againſt them, becauſe they ſay 
that the ſaid Fiſhery in the firſt Count of the 
laid Declaration mentioned, and in which, Cc. 
1s, and at the ſaid ſeveral Times when, Sc. and 
long before, was a Fiſhery in and upon a cer- 
tain Piece or Parcel of Land, covered with 
Water, called the River Thames, adjoining to 
a certain Cloſe or Piece of Land, called Bu 
Mead, otherwiſe Haſeley Mead, in the Pariſh 
of War borough aforeſaid, and running cloſe by 
the ſaid Cloſe or Piece of Land, called Bury 
Mead, otherwiſe Haſeley Mead, and extending 
in Length the whole Length or Side of the 
faid Cloſe or Piece of Land called Bury Mead, 
itherwiſe Haſeley Mead, next the ſaid River, 
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and in Breadth from the Bank of the ſaid 
River next the ſaid Cloſe or Piece of Land, 
called Bury Mead, otherwiſe Haſeley Mead, to 
the Middle of the Stream of the ſaid River; 
and that the Prefident and Scholars of Saint 
John Baptiſt College in the Univerſity of Ox- 


ford aforeſaid, before the firſt Time when, 


Sc. and at the ſaid ſeveral Times when, Se. 
were and {till are ſeiſed in their Demeſne as 
of Fee of and in four Acres of Land, with the 
Appurtenances, lying and being in the ſaid 
Cloſe or Piece of Land, called Bury Mead, 


- otherwiſe Haſeley Mead, in the Pariſh of Mar- 


berough aforeſaid, and Parcel thereof; and 
that they the faid Preſident and Scholars, and 
all thoſe whoſe Eſtate they now have, and at 
the ſaid ſeveral Times when, Sc. had of and 
in the ſaid four Acres of Land, with the 
A ppurtenances, Parcel, Sc. from Time 
whereof the Memory of Man is not to the 
contrary, have had, and have been uſed and 
accuſtomed to have, and of Right ought to 
have had, and ſtill of Right ought to have for 
themfelves, their Farmers and Tenants of the 
four Acres of Land, with the Appurtenances, 
Parcel, Sc. for the Time being, a free Fiſhery 
in the ſaid River Thames, at Warborougb atore- 
faid, and within the Limits and Bounds above 
in this Plea particularly mentioned, every Year, 
at all Times of the Year, at free Will and 
Pleaſure, as belonging and appertaining to 


their aforeſaid four Acres of Land, with the 


Appurtenances, Parcel, Cc. and the ſaid Pre- 
ſident and Scholars being ſo ſeiſed of and in 
their aforeſaid four Acres of Land, with the 
Appurtenances, Parcel, Cc. they the fad 

| Preſident 


„ * 8 


* TY — _ 


4 PF E N D I xX. 
preſident and Scholars, before the firſt Time 

when, Sc. to wit, on the thirtieth Day of 
May in the Year of our Lord one thouſand 
ſeven hundred and fifty-eight, at Shillingford 
aforeſaid in the County aforeſaid, by a certain 
Indenture then there made between the ſaid 
Prefident and Scholars of the one Part, and 
one Richard B. of the other Part, the one Part 
of which ſaid Indenture, ſealed with the com- 
mon Seal of the faid Preſident and Scholars, 
they the ſaid Francis, William, Jobn, Joſeph 
and Samuel, now bring here into Court, the 
Date whereof is the Day and Year laſt above- 
fad, for the Conſiderations therein mentioned, 
did demiſe and to Farm let unto the ſaid 
Kichard B. four Acres of Land, with the Ap- 
purtenances amongſt other Things, To have and 
to hold the ſame unto the ſaid Richard B. his 
Executors, Adminiſtrators, and Aſſigns, from 
the Feaſt of the Annunciation of the Bleſſed 
Virgin Mary then laſt paſt, until the End and 
Term of twenty Years from thenceforth next 
enſuing and fully to be compleat and ended; 
by virtue of which ſaid Demiſe he the ſaid 
Richard B. afterwards and before the firſt 
Time when, Sc. to wit, on the ſaid thirtieth 
Day of May in the Year of our Lord one 
thouſand ſeven hundred and fifty-cight, en- 
tered into the ſaid four Acres of Land, with 
the Appurtenances, Parcel, Sc. and was, and 
from thenceforth hitherto hath been, and {till 
is thereof poſſeſſed z and being ſo thereof poſ- 
ſeſſed, they the ſaid Francis, William, Jobn, 
feſeph and Samuel, as the Servants of the ſaid 
Richard B. and by his Command at the ſaid 
leveral Times when, Cc. fiſhed in the ſaid 
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Fiſhery above in this Plea particularly men: 
tioned, and in which, Sc. as in the free Fiſhery 
of the ſaid Richard B. and the ſaid Fiſh in the 
firſt Count of the ſaid Declaration mentioned 
thereout took and carried away, as they lay- 
folly might, for the Cauſe aforeſaid, which are 
the ſaid fiſhing in the ſaid Fiſbery in the ſaid 
firſt Count of the ſajd Declaration mentioned, 
and the ſaid Fiſh in the ſaid i Count of the 
ſaid Declaration mentioned therequt takin 
and carrying away, whereof the ſaid Eduar 
hath above complained againſt them, the aid 
Francis, William, John, Joſeph and Samuel; 
and this they are ready to verify; wherefore 
they pray Judgment if the ſaid Edward ought 
to have his aforeſaid Action thereof againſt 
them, c. and for further Plea as to the fiſhin 
in the ſaid Fiſhery in the ſaid firſt — 1 
the ſaid Declaration mentioned, and the ſaid 
Fiſh in the ſaid firf Count of the faid Decla- 
tion mentioned thereout taking and carrying 
away, above ſuppoſed to have been commit- 
ted by the ſaid Francis, William, Jobn, Joſeph 
and Samuel, they the ſaid Francis, Willian, 
John, Joſeph and Samuel, by like Leave of 
the Court here for this Purpoſe firſt had and 

obtained, according to the Form of the Sta- 
tute in ſuch Caſe made and provided, ſay, that 

the ſaid Edward ought not to have his afore- 
ſaid Action thereof againſt them, becauſe they 

ſay that the ſaid Fiſhery in the firſt Count of 

the ſaid Declaration mentioned, and in which, 

Ec. is, and at the ſaidiFfeveral Times when, - 
Sc. and long before, was a Fiſhery in an 

upon a certain Piece or Parcel of Land, co- 

vered with Water, called the River Thames, 

| - adjoining 
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| xfcining to a certain Cloſe or Piece of Land 


called Bury Mead, otherwiſe Haſeley Mead, in 
the Pariſh of Warborough aforeſaid, and run- 
ning cloſe by the ſaid Cloſe or Piece of Land 
called Bury Mead, otherwiſe Haſeley Mead, and 
extending in Length the whole Length or 
Side of the ſaid Cloſe or Piece of called 
Bury Mead, otherwiſe Haſeley Mead, next the 
ſaid River, and in Breadth from the Bank of 
the ſaid River next to the ſaid Cloſe or Piece 
of Land called Bury Mead, otherwiſe Haſeley 
Mead, unto the Middle of the Stream of the 
ſaid River; and that the Preſident and Scho- 
lars of Saint Fohn Baptiſt College in the Uni- 
- verſity of Oxford, before the firſt Time when, 
Cc, and at the ſaid ſeveral Times when, Sc. 
were and till are ſeiſed in their Demeſne as of 
Fee, of and in four Acres of Land, with the 


Appurtenances, lying and being in the ſaid 


Cloſe or Piece of Land, called Bury Mead, 
otherwiſe Haſeley Mead, and Parcel thereof; 


and that they the ſaid Preſident and Scholars, 


and all thoſe whoſe Eſtate they now have, and 
at the ſaid ſeveral Times when, Cc. had of 
and in the ſaid laſt- mentioned four Acres of 


Land, with the Appurtenances, from Time 


whereof the Memory of Man is not to the 
contrary, have had, and have been uſed and 
accuſtomed to have, and of Right ought to 


have had, and till of Right ought to have for 


themſelves, their Farmers and Tenants of the 
atoreſaid laſt-mentigned four Acres of Land, 
with the Appurtenances, Parcel, &c. for the 
Time being, Common of Fiſhery in the ſaid 
River Thames, at Warborough aforeſaid, and 
Vithin the Limits and Bounds above in this 
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Plea particularly mentioned, every Year, at all 
and 


Times of the Tear, at their free Wyll 

Pleaſure, as belonging and appertaining to 
ar, foreſaid. laſt-mentioned four Acres of 
2 with the Appurtenances, Parcel, Cc. 


ge of and in the aforeſaid laſt- el 


four Acres of Land, with the Appurtenances, 


they the ſaid Preſident and Scholars, before the 


firſt Time when, Sc. to wit, on the thirticth, 


Day of May in the Year of our Lord one 


8 ſeven hundred and fifty-eight, at 
Shilling ford aforeſaid in the County. a Ne | 


by a certain Indenture then and there a9 
between the ſaid Preſident and Scholars of te 
one Part, and the lad Richard. B. o 

other Part, one Part of which ſaid laſt A 


tioned Indenture,, ſealed with the Common 
Seal of the ſaid: Pr 


Samuel now bring, here into Court, the. Date 
whereof is the Day and Year laſt aboveſaid, 
for the Conſideration therein-mentioned, did 
demiſe and to Farm lett uro the ſaid Richard 
B. the ſaid laſt-mentioned 4d Acres of Land, 
with the Appurtenances, Parcel, Sc. To have 
and to hold the ſame unto the ſaid. Richard B. 
his Executors, Adminiſtrators and Aſſigns, 
from the Feaſt of the Annunciation of the Blej- 
fed Virgin Mary then laſt paſt, unto the End 


and Term of twenty Years from thenceforth 


next enſuing and fully to be compleat and 


ended; by virtue of which ſaid Demiſe the 
ſaid. Richard B. afterwards, and before the firſt 


Time when, Sc. to wit, on the ſaid thirtieth 


ay of May in the Year of our Lord one 
thouſand 


e ſaid Preſident +1 Scholars being ſo 


eſident = Scholars, they 
the ſaid Prancis, William, Jobn, Joſeph. and | 
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thouſand ſeven hundred and fifty- eight afore- 
ſaid, entered into the ſaid laſt· mentioned four 
Acres of Land, with the Appurtenances ſo 


demiſed in Form aforeſaid, Parcel, &c. and 


at the ſaid ſeveral Times when, c. was, and 


from thenceforth hitherto hath been, and till 


is thereof poſſeſſed; and being ſo: thereof poſ- 
ſeſſed, 2 4x the ſaid Frame William, Jobs, 
Joſeph and Samuel, as the Servants of the ſaid 
Richard B. and by his Command, at the ſaid 


ſeveral Times when, Sc. fiſhed in the ſaid 


Fiſhery, above in this Plea particularly men- 
tioned, and in which, Sc. as in the common 
Fiſhery of the ſaid Richard B. there ; and the 
ſaid Fiſh in the fir, Count of the ſaid Decla- 


ration mentioned thereout took and carried 


away, to the Uſe of the ſaid Richard B. uſing 


the ſaid Common of Fiſhery of bim the ſaid 
Richard B. as they lawfully might, for the 


Cauſe aforeſaid, which are the ſaid fiſning in 


the ſaid Fiſhery in the ſaid r Count of the 
{aid Declaration. mentioned, and the ſaid Fiſh 
in the ſaid firſt Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
whereof the ſaid Edward hath above com- 
plained againſt them the ſaid Francis, William, 
John, Joſeph and Samuel; and this they are 
ready to verify Wherefore they pray Judg- 
ment if the ſaid Edward ought to have his 
aforeſaid Action thereof againſt them, c. 


and for further Plea, as to the fiſhing in the ſaid 


Fiſhery in the ſaid frt.Count of the ſaid De- 
claration mentioned, and the ſaid Fiſh in the ſaid 
firſt Count of the ſaid Declaration mentioned 
thereout taking and carrying away, above ſu 

poled to have been . by the ſaid 


Francis, | 


_ cording to the Form of the Statute in ſuch 


4 
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Francis, William, Jobn, Joſeph and Samuel, 
they the ſaid Francis, William, Fobn, Joſeph 
and Samuel, by, like Leave of the Court here 
for this Purpoſe firſt had and obtained, ac 


Caſe made and provided, ſay, that the ſaid 
Edward ought not to have his aforeſaid Action 
thereof againſt them, becauſe 'they ſay that 
the ſaid Fiſhery in the rf Count of the ſaid 
Declaration mentioned, and in which, Sr. is, 
and at the faid ſeveral Times when, Cc. and 
long before, was a Fiſhery in and-upon a cer- 
tain Piece or Parcel of Land, covered with 
Water, called the River Thames, adjoining to 
a certain Cloſe or Parcel of Land, called Bury 
Mead, otherwiſe Haſeley Mead, in the Pariſh of 
Warborougb aforeſaid, and running cloſe by 
the ſaid Cloſe or Piece of Land, called Bury 
Mead, otherwiſe Haſeley Mead, and extending 
in Length the whole Length or Side of the 


ſaid Cloſe or Piece of Land called Bury Mead, 


otherwiſe Haſeley Mead next the ſaid River, 
and in Breadth from the Bank of the ſaid Ri- 
ver next to the ſaid Cloſe or Piece of Land, 
called Bury Mead, otherwiſe Haſeley Mead, un- 
to the Middle of the Stream of the ſaid River, 
and which ſaid Fiſhery above in this Plea 
particularly mentioned, and in which, Cc. is, 


and at the ſaid ſeveral Times when, Cc. was 


the free Fiſhery of the faid Preſident and Scho- 
lars of Saint John Baptiſt College in the Uni- 
verſity of Oxford; for which Reaſon they the 
ſaid Francis, William, John, Foſeph and Sa- 


muel, as the Servants of the ſaid Preſident and 


Scholars, and by their Command, at the ſaid 
ſeveral Times when, &c. fiſhed in the faid 
Fiſhery 


A PPEN DI 
Fiſhery above in this Plea particularly men- x 4 | 


tioned, and in which, Sc. as in the 
Fiſhery of the ſaid Preſident and Scholars z Cl 
and the ſaid Fiſh in the fr Count of the ſaid | 
Declaration mentioned, as the Fiſh of the ſaid I! 
Fiſhery of them the ſajd Preſident and Scho- | 118 
lars, thereout took and carried away, as it was ww 
lawful for them to do, for the Cauſe aforeſaid, 
which are the ſaid fiſhing in the ſaid Fiſhery 
in the ſaid r Count of the ſaid Declaration 
mentioned, and the ſaid Fiſh in the ſaid fir 
Count of the ſaid Declaration mentioned 
thereout taking and carrying away, whereof 
the ſaid Edward hath above complained againſt 
them the faid Francis, William, John, Joſeph 
and Samuel; and this they are ready to verify; 
Wherefore they pray Judgment if the ſaid Ed- 
ward ought to have his aforeſaid Action there- 
8 againſt them, Wc. And for further Plea 
as to fiſhing in the faid Fiſhery in the ſaid 
ſecond Count of the ſaid Declaration men- 
tioned, and the faid Fiſh in the ſaid ſecond 
Count of the ſaid Declaration mentioned there- 
out taking and carrying away, above ſuppoſed 
to have been committed by the ſaid Francis, 
William, Jobn, Joſeph and Samuel, they the ſaid 
Francis, William, John, Joſeph and N by 
Leave of the Court here for this Purpoſe firſt 
had and obtained, according to the Form of the 
Statute in ſuch Caſe made and provided, ſay, 
that the ſaid Edward ought not to have or 
maintain his aforeſaid Action thereof againſt 
them, becauſe they ſay that the ſaid Fiſhery 
in the ſaid ſecond Count of the ſaid Declara- 
tion mentioned, is, and at the ſaid ſeveral 
Times when, Sc. and long before, was a 
Piece or Parcel of Land, covered with Wa 
| calle 
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called the River Thames, ad joining to a certain 


Cloſe” or Piece of Land, called Bury Mead, 
otherwiſe Haſeley Mead, in the Pariſh of War- 
borough aforeſaid, and running cloſe by and 
along the ſaid Cloſe or Piece of Land called 
Bury Mead, otherwiſe Haſeley Mead, and ex- 
tending in Length the whole Length or Side 
of the faid Cloſe or Piece of Land called Bury 


River, and in Breadth from the Bank of the 
faid River next the faid Cloſe or Piece of Land 
called Bury Mead, otherwiſe Haſeley Mead, 
unto the Middle of the Stream of the ſaid 
River; and that the Preſident and Scho- 
lars of Saint John Baptiſt College in the Uni- 
verſity of Oxford, before the firſt Time when, 
Sc. and at the ſaid ſeveral Times when, Se. 
were and ſtill are ſeiſed in their Demeſne as 
of Fee of and in four Acres of Land, with 
the Appurtenances, lying and being in the 
Pariſh aforefaid, in the ſaid Cloſe or Piece of 
Land called Bury Mead, otherwiſe Haſel:y 
Mead, and Parcel thereof; and that they the 
ſaid Preſident and Scholars, and all thoſe whoſe 
Eſtate they now have, and at the ſaid ſeveral 
Times when, Sc. had of and in the aforeſaid 
laſt-mentioned four Acres of Land, with the 
Appurtenances, Parcel, Sc. from Time where- 
of the Memory of Man is not to the contrary, 
have had, and have been uſed and accuſtomed 
to have, and of Right ought to have had for 
themſelves, : their Farmers and Tenants of 
the ſaid laſt-mentioned four Acres of Land, 
with the Appurtenances, Parcel, &c. for the 
Time being, a free Fiſhery in the ſaid River 
Thames, at Warborough aforeſaid, and my 

| the 


Mead, otherwiſe Haſeley Mead, next the ſaid 
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the Limits and Bounds above in this Plea 
particularly mentioned, every Year, at all 
Times of the Year, at. their free Will and 
Pleaſure, as belonging to the ſaid laſt-men- 
tioned four Acres of Land, with the Appur- 
tenances, Parcel, &c. and the ſaid Preſident 
and Scholars being ſo ſeiſed of and in their 
aforeſaid laſt-mentioned four Acres of Land, 
with the Appurtenances, Parcel, &c. they the 
ſaid Preſident and Scholars, before the firſt 
Time when, Cc. to wit, on the thirtieth Day 
of May in the Year of our Lord one thouſand 
ſeven hundred and fifty-eight, at Shilling ford 
aforeſaid in the County Worelad, by a cer- 
tain Indenture then and there made between 
the ſaid Preſident and Scholars of the one Part, I 
and the aforeſaid Richard B. of the other Part, = 
the one Part of which ſaid laſt-mentioned In- nl 
denture, ſealed with the common Seal of the 
ſaid Preſident and Scholars, they the ſaid | 
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Francis, William, John, Joſeph and Samuel 
now bring here into Court, the Date whereof | | 
is the ſame Day and Year laſt aforeſaid, for 1 
the Conſiderations therein mentioned, did de- | || 
| 
; 
| 


miſe and to Farm lett unto the ſaid Richard B. 
the ſaid four Acres of Land, with the Appur- 1 
tenances, Parcel, Sc. To have and to hold j 
the ſame unto the ſaid Richard B. his Execu- | | 

tors, Adminiſtrators and Aſſigns, from the 1 
Feaſt of the Annunciation of the Bleſſed Virgin 
Mary then laſt paſt, until the End and Term 
of twenty Years from thence next enſuing and 

fully to be compleat and ended; by virtue of | 
which ſaid laſt-mentioned Demiſe he the ſaid il 
Richard B. afterwards, and before the firſt 
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Time when, Sc. to wit, on the ſaid eh 
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Day of May in the Year of our Lord ont 
thouſand ſeven hundred and fifty-eight, en- 
tered into the ſaid laſt- mentioned four Acres 
of Land ſo demiſed in Form aforeſaid, with 
the Appurtenances, Parcel, &c. and was and 
from thenceforth hitherto hath been, and tilt 
is thereof poſſeſſed ; and being ſo thereof poſ- 
ſefſed, they the ſaid Francis, William, John, 
Joſeph and Samuel, as the Servants of the faid 
Richard B. and by his Command, at the ſaid 
ſeveral Times when, Sc. fiſhed in the ſaid 
Fiſhery above in this Plea particularly men- 
tioned, and in which, Sc. as in the free Fiſhery 
of the ſaid Richard B. and the ſaid Fiſh in 
the firſt Count of the ſaid Declaration men- 
tioned thereout took and carried away as the 
Fiſh of the ſaid Richard B. coming out of the 
free Fiſhery of the ſaid Richard B. as they 
lawfully might, for the Cauſe aforeſaid, which 


are the ſaid fiſhing in the ſaid Fiſhery inthe ſaid 


ſecond Count of the ſaid Declaration mentioned, 
and the ſaid Fiſh in the ſaid ſecond Count of 
the ſaid Declaration mentioned thereout taking 
and carrying away, whereof the ſaid Edward 
hath complained againſt them the ſaid Francis, 
William, John, Foſeph and Samuel; and this 
they are ready to verify; Wherefore they pray 
Judgment if the ſaid Edward ought to have 
his aforeſaid Action thereof againſt them, c. 
And for further Plea as ta the fiſhing in the 
faid Fiſhery in the ſaid ſecond Count of the ſaid 
Declaratlon mentioned, and the ſaid Fiſh in 
the ſaid ſecond Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
above ſuppoſed to have been committed by 
the ſaid Frangs, William, Fohbn, Joſeph and 
| Samue!, 
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Samuel, they the ſaid Francis, William, John, 7 f 
Toſeph and Samuel, by like Leave of the 14 
Court here for this Purpoſe firſt had and ob- 1 
tained, according to the Form of the Statute li. 
in ſuch Caſe made and provided, ſay, that - 18 
the ſaid Edward ought not to have his afore- 1 
ſaid Action thereof againſt them, becauſe they Wil! 
ſay that the ſaid Fiſhery in the ſaid ſecond 1 
Count of the ſaid Declaration mentioned is, ll 
and at the ſaid ſeveral Times when, &c. and 1 
long before, was a Fiſhery in and upon a cer- lll 
= tain Piece or Parcel of Land, covered with | I | 
Water, called the River Thames, ad joining to bt 
= a certain Cloſe or Piece of Land, called Bury — 
Mad, otherwiſe K Mead, in the Pariſh |] 
of Warborougb aforeſaid, and running cloſe by 5 
the ſaid Cloſe or Piece of Land called Bury ; i 
Mead, otherwiſe Haſeley Mead, and extending ill 
in Length the whole Length or Side of the { jj 
ſaid Cloſe or Piece of Land called Bury Mead, | 
otherwiſe Haſel:y Mead, next the ſaid River, 
and in Breadth from the Bank of the ſaid Ri- | 

| 
| 


ver next to the ſaid Cloſe or Piece of Land 
called Bury Mead, unto the Middle of the 
Stream of the ſaid River, and that the Preſi- 
dent and Scholars of Saint Fobn Baptiſt College = 
in the Univerſity of Oxford, before the firſt Mi 
Time when, Se. and at the ſaid ſeveral Times i 
when, Sc. were and ſtill are ſeiſed in their | 
Demeſne as of Fee of and in four Acres of uh 
Land, with the Appurtenances, lying and be- 
ing in the ſaid Cloſe or Piece of Land called | 
JW Bury Mead, otherwiſe Haſeley Mead, and Par- 1 | 

W cc! thereof; and that they the ſaid Preſident | | 
and Scholars, and all thoſe whoſe Eſtate they 


W ow have, and at the ſaid ſeveral Times when, 
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Sc. had of and in the ſaid laſt- mentioned 
Land, with the Appurtenances, from Time 
whereof the Memory of Man is not to the con- 
trary, have had, and have been uſed and ac- 
cuſtomed to have, and of Right ought to have 
had, and ſtill of Right ought to have for them- 
ſelves, their Farmers and Tenants of the afore- 
ſaid laſt-mentioned four Acres of Land, with 
the Appurtenances, Parcel, &c. for the Time 
being, Common of Fiſhery in the faid River 
Thames, at Yarborough aforeſaid, and within 
the Limits and Bounds above in this Plea 
arty mentioned, every Year, at all 
imes of the Year, at their -free Will and 
Pleaſure, as belonging and appertaining to the 
aforeſaid laſt- mentioned four Acres of Land, 
with the Appurtenances, Parcel, Cc. and the 
ſaid Preſident and Scholars being ſo ſeiſed of 
and in their aforeſaid laſt- mentioned four Acres 
of Land, with the Appurtenances, Parcel, c. 
they the ſaid Preſident and Scholars, before 
the firſt Time when, Sc. to wit, on the thir- 
tieth Day of May in the Year of our Lord 
one thouſand ſeven hundred and fifty-eight 
aforeſaid, at Shillingford aforeſaid in the Coun- 
ty afore ſaid, by a certain other Indenture then 
and there made between the ſaid Preſident and 
Scholars of the one Part, and the ſaid Richard 
B. of the other Part, the one Part of which 
faid laſt- mentioned Indenture, ſealed with the 
Common Seal of the faid Preſident and Scho- 
lars, they the ſaid Francis, William, Fohn, Jo- 
ſeph and Samuel now bring here into Court, 
the Date whereof is the Day and Year laſt 
aboveſaid, for the Conſiderations therein men- 
tioned, did demiſe and to Farm lett unto ” ? 
"= ly aid W 
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ſaid Richard B. the ſaid four Acres of Land, 
Parcel, Fc. with the Appurtenances, To have 
and to hold the ſame unto the ſaid Richard B. 
his Executors, Adminiſtrators and Aſſigns, 
from the Feaſt of the Annunciation of the Bleſ- 
ſed Virgin Mary then laſt paſt, unto the End 
and Term of twenty Years from thenceforth 
next enſuing and fully to be compleat and 
ended; by virtue of which ſaid laſt· mentioned 
Demi the ſaid Richard B. afterwards, and 
before the firſt Time When, Sc. to wit, on 
the ſaid thirtieth Day of May in the Year of 
our Lord one thouſand ſeven hundred and 


mentioned four Acres. of Land, with the Ap- 
purtenances, Parcel, &c. fo demiſed in Form 
afareſaid, and was, and from thenceforth hi- 
therto hath been, and ſtill is thereof poſſeſſed, 

and being ſo thereof poſſeſſed, they the ſaid 
Francis, William, John, Joſeph and Samuel, as 
the Servants of the ſaid Richard B. and by his 
Command at the ſaid ſeveral Times when, "Sc. 
fiſhed in the ſaid Fiſhery above in this Plea 
particularly mentioned, and in which, Sc. as 
in the Common Fiſhery of the ſaid Richard B. 


the ſaid Declaration mentioned thereout took 
and carried away to the Uſe of the ſaid Richard 
B. uſing the ſaid Common of Fiſhery of the ſaid 
Richard B. there, as they lawfully might, for 
the Cauſe aforeſaid, which are the ſaid fiſhing 
in the ſaid Fiſhery in the ſaid ſecond Count of 
the ſaid Declaration mentioned, and the ſaid 
S Fiſh in the ſaid ſecond Count of the ſaid De- 
claration mentioned thereout taking add car- 
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fifty eight aforeſaid, entered into the ſaid laſt- 


and the ſaid Fiſh in the ſaid ſecond Count of 


rying away, whereof the ſaid Edward hath 
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| | APPEN Þ1 X. 
| above complained againſt them the ſaid” Fran- 
| cis, William, Jobn, oſeph and Sammel; and this 
they are ready to verify; Wherefore they pray 
Judgment if the ſaid Edward ought to have 
| his aforeſaid Action thereof againſt them, Ec. 
4 and for further Plea as to'the fiſhing in the 
| | ſaid Fiſhery in the ſaid ſecond Count of the ſaid 
Declaration mentioned, and the ſaid Fiſh in 
the ſaid ſecond Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
[ above ſuppoſed to have been committed b 
] the ſaid Francis, William, John, Joſeph and 
| Samuel, they the ſaid Francis, William, Jobn, 
YH Joſeph and Samuel, by like Leave of the Court 
i here for this Purpoſe firſt had and obtained, 
according to the Form of the Statute in fuch M 
Caſe made and provided, ſay, that the faid W 
Edward ought not to have his aforeſaid Action 
: thereof againſt them, becauſe they ſay that 
the faid Fiſhety in the ſaid ſecond Count of 
the ſaid Declaration mentioned, and in which, 
Sc. is, and at the ſaid ſeveral Times when, fi 
Sc. and long before, was a Fiſhety in and 
upon a certain Piece or Parcel of Land e- 
vered with Water, called the River Thames, 
adjoining to a certain Cloſe or Parcel of Landi 
called Bury Mead, otherwiſe Haſeley Mead, ig 
the Pariſh of Yarborough aforeſaid, and run 
ning cloſe by the ſaid Cloſe or Piece of Land 
called Bury Mead, otherwiſe Haſeley Mead 
and extending in Length the whole Length of 


Side of the ſaid Cloſe or Piece of Land call 
Bury Mead, otherwiſe Haſeley Mead, next th B 
ſaid River, and in Breadth from the Bank on - 
the ſaid River next to the ſaid Cloſe or Piece oy , 
Land called Bury Mead, otherwiſe H-/*'2 c 


Mead, unto the Middle of the Stream of th 


{al | 


' 
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ſaid River, and which ſaid Fiſhery above in this 
Plea particularly mentioned, and in which, 
Sc. is, and at the ſaid ſeveral Times, when, 
Sc. was the ſeveral Fiſhery of the ſaid Pre- 
ſident and Scholars of Saint Jobn Baptiſt Col- 
lege in the Univerſity of Oxford; for which 
Reaſon they the ſaid Francis, William, Jobn, 
Joſeph and Samuel, as the Servants of the . ſaid 
Prefident and Scholars, and by their Com- 
mand at the ſaid ſeveral Times when, Sc. 
fiſhed in the ſaid Fiſhery above in this Plea 
particulasly. mentioned, and in which, &c. as 
in the ſeveral Fiſhery of the ſaid Preſident wad 
Scholars, and the ſaid Fiſh in the ſaid ſecond 
Count of the ſaid Declaration mentioned as the 
Fiſh of the ſaid Fiſhery of them the ſaid Pre- 
ſident and Scholars thereout took and carried 
away, as it-was lawful for them to do, for the 
Cauſe aforeſaid, which are the ſaid fiſhing in the 
ſaid Fiſhery in the ſaid ſecond Count of the ſaid 
Declaration mentioned, and the ſaid Fiſh in the 
{aid ſecond Count of the ſaid Declaration men- 
tioned thereout taking and carrying away, 
whereof the ſaid Edward hath above thereof 
complained againſt them the ſaid Francis, Wil- 
liam, Jobn, Foſeph and Samuel; and this they 
are ready to verify; Wherefore they pray Judg- 
ment if the ſaid Edward ought to have his 
aforeſaid Action thereof againſt them. 
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the ſaid Francis, William, John, Joſeph and 
Samuel, by them ſecondly above pleaded in 
Bar, as to the fiſhing in the ſaid Fiſhery in the 
{aid firſt Count of the ſaid Declaration men- 
tioned, and the ſaid Fiſh in the ſaid firſt 
Count of the ſaid Declaration mentioned there- 

a2 out 


en 


And the ſaid Edward, as to the ſaid Plea of Replication: 
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out taking and carrying away, above committed 
by the ſaid Francis, William, Jobn, Foſeph and 
Samuel, ſays that he, by reaſon of any thing 
therein alledged, ought not to be barred from 
having his aforeſaid Action thereof againſt 
them, becauſe he ſaith that true it 1s that the 


ſaid Fiſhery in the fit Count of the ſaid De- 


claration mentioned, and in which, Sc. is 


and at the ſaid ſeveral Times when, Cc. and 


long before, was a Fiſhery in and upon the 
ſaid Piece or Parcel of Land covered with 
Water, called the River Thames, adjoining to 


the ſaid Cloſe or Piece of Land in the ſaid 


Plea mentioned, called Bury Mead, otherwiſe 
Haſeley Mead, in the Pariſh of Yarborough 
aforeſaid, and running cloſe by the ſaid Cloſe 
or Piece of Land called Bury Mead, otherwiſe 
Haſeley Mead, and extending in Length the 
whole Length or Side of the ſaid. Cloſe or 
Piece of Land called Bury Mead, otherwiſe 
Haſeley Mead, next the ſaid River, and in 
Breadth from the Bank of the ſaid River next 
the ſaid Cloſe or Piece of Land called Bury 
Mead, otherwiſe Haſeley Mead, to the Middle 
of the Stream of the ſaid River, as the ſaid 
Francis, William, Jobn, Joſeph and Samuel 
have above alledged ; but the ſaid Edward 
further ſaith, That the ſaid Francis, Wilkam, 
Jobn, Joſeph and Samuel, at the ſaid ſeveral 
Times when, Sc. of their own Wrong fiſhed 
in the ſaid Fiſhery of the ſaid Edward in the 
firſt Count in the ſaid Declaration mentioned, 
and the ſaid Fiſh in the ſaid irt Count in the 
ſaid Declaration mentioned thereout took and 
carried away in Manner and Form as the faid 
Edward hath above thereof complained __ 

them, 
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them; Without this, that the Preſident and 
Scholars of Saint John Baptiſt College in the 
Univerſity of Oxford, and all thoſe whoſe Eſtate 

= they now have, and at the ſaid ſeveral Times 
when, Sc. had of and in the ſaid four Acres 
of Land with the Appurtenances in the ſaid 
Plea mentioned, Parcel, &c. from Time where- 
of the Memory of Man is not to the contrary, 
have had, and have been uſed and accuſtomed 
to have, and of Right ought to have had, and 
{till of Right ought to have for themſelves, 
their Farmers and Tenants of the faid four 
Acres of Land with the Appurtenances, Par- 
cel, Sc. for the Time being, a free Fiſhery 
in the ſaid River Thames, at Warborough atore- 
ſaid, and within the Limits and Bounds in the 
ſaid Plea particularly mentioned, every Year, 
at all Times of the Year, at free Will and 
Pleaſure, as belonging and appertaining to 
their aforeſaid four Acres of Land with the 
Appurtenances, Parcel, &c. in Manner and 
Form as the ſaid Francis, William, Jobn, Jo- 
ſeph and Samuel in their ſaid Plea have above 
alledged ; and this the ſaid Edward is ready to 
verify; Wherefore inaſmuch as the ſaid Fran- 
ts, William, John, Joſeph and Samuel have 
above acknowledged the committing of that 
Treſpaſs, the ſaid Edward prays Judgment, 
and his Damages by reaſon of the committing 
thereof to be adjudged to him, Sc. And the 
ſaid Edward, as to the faid Plea of the ſaid 
Francis, William, Jobn, Joſeph and Samuel, by 
them thirdly above pleaded in Bar as to the 
fiſning in the ſaid Fiſhery in the ſaid Fr Count 
of the ſaid Declaration mentioned, and the 
laid Fiſhin the ſaid fr/ Count of the faid 

C2 Declaration 
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Declaration mentioned thereout taking and 
carrying away, above committed by the ſaid 
Francis, William, Jobn, Joſeph and Samuel, 
ſays, that he, by reaſon of any thing therein 
alledged, ought not to be barred from having 
his aforeſaid Action thereof againſt them, be- 
cauſe he ſaith, that true it is that the ſaid 
Fiſhery in the fit Count of the ſaid Declara- 
tion mentioned, and in which, &c. is, and at 
the ſaid ſeveral Times when, &c. and long 
before, was a Fiſhery in and upon the ſaid 
Piece or Parcel of Land covered with Water, 
called the River Thames, adjoining to the ſaid 
Cloſe or Piece of Land in the ſaid Plea men- 
tioned, called Bury Mead, otherwiſe Haſeley 
Mead, in the Pariſh of Warboreugh aforelaid, 
and running cloſe by the ſaid Cloſe or Piece 
of Land called Bury Mead, otherwiſe Haſeley 
Mead, and extending in Length the whole 
Length or Side of the ſaid Cloſe or Piece of 
Land called Bury Mead, otherwiſe Haſeley 
Mead next the ſaid River, and in Breadth 
from the Bank of the faid River next the 
ſaid Cloſe br Piece of Land called Bury Mead, 
otherwiſe Haſeley Mead, unto the Middle of 
the Stream of the ſaid River, as the ſaid Fran- 
cis, William, John, Joſeph and Samuel have 
above alledged ; But the ſaid Edward further 
faith, That the ſaid Francis, William, Jobn, 
Jeſeph and Samuel at the ſaid ſeveral Times 
when, &c. of their own Wrong, fiſhed in the 
ſaid Fiſhery of the ſaid Edward in the firſt 
Count in the ſaid Declaration mentioned, and 
the ſaid Fiſh in the ſaid firſt Count in the ſaid 
Declaration mentioned thereout took and car. 
ried away in Manner and Form as the ſaid 
Edward 
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Edward hath above thereof complained againſt. 
them ; Without this, that the Preſident and 

Scholars of Saint, Jobn Baptiſt College in the 
Univerſity of; Oxford, and all thoſe whoſe 

Eſtate they now have, and at the ſaid. ſeveral. 
Times when, &c. had of and in the ſaid. four 
Acres af Land, with the Appurtenances in 

the ſaid. Plea mentioned, from Time whereof 
the Memory of Man is not to the contrary, 

have had, and have been uſed and accuſtomed 
to have, and of Right aught to have had, and 
ſtill of, Right ought, to have for themſelves, 
their Farmers and Tenants of the aforeſaid 
laſt- mentioned four Acres of Land with the 
Appurtenances, Parcel, Sc. for the Time 
being, Common of Fiſhery in the ſaid River 
Thames, at Warbprough aforeſaid, and within 
the Limits and Bounds in the ſaid Plea par- 
ticularly mentioned, every Year, at all Times 
of the Year, at their free Will and Pleaſure, 
as belonging and appertaining to their afore- 
ſaid laſt- mentioned four Acres of Land with 
the, Appurtenances, Parcel, &c. in Manner 
and Form as the ſaid Francis, William, Jobn, 
Joſeph and Samuel in their ſaid Plea have above 
alledged; and this the ſaid Edward is ready to 
verify; Wherefore in as much as the ſaid Fran- 
cis, William, John, Joſeph and Samuel have 
above acknowledged the committing of that 
Treſpaſs, the ſaid Edward prays Judgment, 
and his Damages by reaſon of the committing 
thereof to be adjudged to him, c. And the 
ſaid Edward, as to the ſaid Plea of the ſaid 
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them fourthly above pleaded in Bar as to the 
Gſhing in the ſaid Fiſhery in the ſaid firf 
| | F'$ Count 


Francis, William, John, Joſeph and Samuel, by. 
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Count of the ſaid Declaration mentioned, and 
the Taid Fiſh in the ſaid fir? Count of the ſaid 
Declaration mentioned thereout taking and 
carrying away, above committed by the ſaid 
Francis, William, John, Joſeph and Samuel, ſays, 
that he by reaſon of any thing therein alledged 
ought not to be barred from having his afore- 
ſaid Action thereof againſt them, becauſe he 
ſaith that true it is that the ſaid Fiſhery in the 
firſt Count of the ſaid Declaration mentioned, 
and in which, Sc. is, and at the ſaid ſeveral 
Times when, c. and long before, was a 
Fiſhery.in and upon the ſaid Piece or Parcel 
of Land covered with Water, called the River 
Thames, adjoining to the ſaid Cloſe or Piece 
of Land in that Plea mentioned, called Bury 
Mead, otherwiſe Haſeley Mead, in the Pariſh 
of Warborough aforeſaid, and running cloſe by 
the ſaid Cloſe or Piece of Land called Bury 
Mead, otherwiſe Haſeley Mead, and extending 
in Length the whole Length or Side of the 
ſaid Cloſe or Piece of Land called Bury Mead, 
otherwiſe Haſeley Mead next the ſaid River, 
and in Breadth from the Bank of the ſaid Ri- 
ver next to the ſaid Cloſe or Piece of Land 
called Bury Mead, otherwiſe Haſeley Mead, 
unto the Middle of the Stream of the ſaid Ri- 
ver, as the ſaid Francis, William, John, Joſeph 
and Samuel have above alledged ; but the ſaid 
Edward further ſaith, That the ſaid Fiſhery in 
the ſaid Plea particularly mentioned in which, 
Sc. is, and. at the ſaid ſeveral Times when, 
Sc. was the free Fiſhery of the ſaid Edward, 
and not the free Fiſhery of the ſaid Preſident 
and Scholars of Saint John Baptiſt College in 
the Univerſity of Ge as the ſaid Francis, 


William, 


ADP BY BC ID © 
William, John, Joſeph and Samuel have above 
in their ſaid Plea alledged; and this the 
ſaid Edward prays may be inquired of by 
the Country, and the ſaid Francis, William, 
John, Joſeph and Samuel do the ſame like- 
wiſe; And the ſaid Edward as to the ſaid Plea 
of the ſaid Francis, William, John, Joſeph and 
Samuel by, them ſecondly above pleaded in 
Bar as to fiſhing in the ſaid Fiſhery in the ſaid 
ſecond Count of the ſaid Declaration, men- 
tioned, and the ſaid Fiſh in the ſaid ſecond 
Count of the ſaid Declaration mentioned 
thereout taking and carrying away, above com- 
mitted by the ſaid Francis, William, John, 
Feſeph and Samuel, ſays that he, by reaſon of 
any thing therein alledged, ought not to be 
barred from having his aforeſaid Action there- 
of againſt them, becauſe he ſaith that true it 


Cc. is, and at the ſaid ſeveral Times when, 
Sc. and long before, was a Fiſhery in and 
upon the faid Piece or Parcel of Land co- 
vered with Water, called the River. Thames, 
adjoining to the ſaid Cloſe or Piece of Land 
in the ſaid Plea mentioned, called Bury Mead, 


borough aforeſaid, and running cloſe by and 
along the ſaid Cloſe or Piece of Land called 
Bury Mead, otherwiſe Haſeley Mead, and ex- 


of the ſaid Cloſe or Piece of Land called Bury 
Mead, otherwiſe Haſeley Mead next the faid 
River, and in Breadth from the Bank of the 
ſaid River next the ſaid Cloſe or Piece of 
i.and called Bury Mead, otherwiſe Haſeley 
Mead, unto the Middle of the Stream of the 


ſaid 


is that the ſaid Fiſhery in the ſaid ſecond Count 
of the ſaid Declaration mentioned in which, 


otherwiſe Haſeley Mead, in the Pariſh of Mar- 


ending in Length the whole Length or Side 
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ſaid River, as the ſaid, Francis, William, 7 
Foſeph and Samuel have above alledged; Kere the 
ſaid Edward further ſaith, That the faid Francis, 
William, Jobn, Foſeph and Samuel, at the ſaid 
ſeveral Times when, Sc. of their own Wrong 
fiſhed in the ſaid Fiſhery, of the ſaid Edward 
in the ſecond Count 2 the ſaid- Declaration 
mentioned, and the ſaid Fiſh in the ſaid ſecond: 
Count of the ſaid Declaration mentioned, there- 
out took and carried away in Manner and 
Form as the ſaid Edward hath. above. thereof 
complained againſt them; Without this, that 
the Preſident and Scholars of Saint Jobs Bap- 
tiſt College in the Univerſity of Oxford, and 
all thoſe whoſe Eſtate they now have, and at 
the ſaid ſeveral Times when, Sc. had of and 
in the ſaid four Acres of Land with the Ap- 
purtenances in the ſaid Plea, mentioned, Par- 
cel, Gc. from Time whereof the Memory of 
Man is not to the contrary, have had, oy 
have been uſed and accuſtomed; to have, and 
of Right ought to have had for themſelves, 
their Farmers and Tenants of the ſaid laſt- 
mentioned four Acres of Land with the Ap- 
purtenances, Parcel, Sc. for the Time being, 
a free Fiſhery in the ſaid River Thames, at 
Marborougb aforeſaid, and within the Limits 
and Bounds in the ſaid Plea particularly men- 
tioned, every Year, at all Times of the Year, 
at their free Will and Pleaſure, as belonging 
to the ſaid laſt-mentioned four Acres of Land 
with the Appurtenances, Parcel, &c. in Man- 
ner and Form as the ſaid Francis, William, 
Jobn, Joſeph and Samuel in their ſaid Plea have 
above alledged; and this the ſaid Edward is 
ready to verify; ; Wherefore in as much as the 


ſaid Francis, William, John, Joſeph and — 
Mule 
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muel have above acknowledged the commit-. 
ting of that Treſpaſs, the ſaid Edward prays 
Judgment, and his Damages by reaſon of the 
committing thereof to be adjudged to him, 
Sc. And: the ſaid Edward, as to the ſaid Plea, 
of the ſaid. Francis, William, John, Joſeph and 
Samuel by them thirdly above pleaded in 
Bar as to the fiſhing in the ſaid Fiſhery in 
the ſaid. ſecond Count of the ſaid Declaration 
mentioned, and the ſaid Fiſh in the ſaid ſecond 
Count of the ſaid Declaration mentioned there- 
out taking and carrying away, above com- 
mitted, by the ſaid Francis, William, John, 
Joſeph and Samuel, ſays, that he, by reaſon 
of any. thing therein alledged, ought not ta 
be barred from having his aforeſaid Action 
thereof againſt them, becauſe he ſaith that true 
it is, that the ſaid Fiſhery in the ſecond Count 
of the ſaid Declaration mentioned, in which, 
Sc. is, and at the ſaid ſeveral Times when, 
Sc. and long before, was a Fiſhery in and 
upon the ſaid Piece or Parcel of Land covered 
with Water, called the River Thames, adjoin- 
ing to the faid Cloſe or Piece of Land in the 
ſaid Plea mentioned, called Bury Mead, other- 
wiſe Haſeley Mead, in the Pariſh of Farborough 
aforeſaid, and running cloſe by the ſaid Cloſe 
or Piece of Land called Bury Mead, otherwiſe 
Haſeley Mead, and extending in Length the 
whole Length or Side of the ſaid Cloſe or 
Piece of Land called Bury Mead, otherwiſe 
Haſeley Mead, next the ſaid River, and inBreadth 
from the Bank of the ſaid River next the ſaid 
Cloſe or Piece of Land called Bury Mead, 
unto the Middle of the Stream of the ſaid Ri- 
ver, as the ſaid Francis, William, Jobn, Joſeph 
all 
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N 
and Samuel have above alledged ; But the ſaid 
Edward further faith, that the ſaid Francis, 
William, John, Joſeph and Samuel, at the ſaid 
ſeveral Times when, Sc. of their own Wrong 
fiſhed in the ſaid Fiſhery: of the ſaid Edward 


in the ſecond Count of the ſaid Declaration 
mentioned, and the ſaid Fiſh in the ſaid ſecond 


Count of the ſaid Declaration mentioned there- 


out took and carried away in Manner and 
Form as the ſaid Edward hath above thereof 
complained againſt them; Without this, that 
the ſaid Preſident and Scholars of Saint John 
Baptiſt College in the Univerſity of Oxford, 
and all thoſe whoſe Eſtate they now have, and 
at the ſaid ſeveral Times when, Sc. had of 
and in the ſaid laſt-mentioned Land, with the 
Appurtenances in the ſaid Plea mentioned, 
Parcel, Sc. from Time whereof the Memory 
of Man is not to the contrary, have had, and 
have been uſed and accuſtomed to have, and 
of Right ought to have had, and ſtill of Right 
ought to have for themſelves, their Farmers 


and Tenants of the aforeſaid laſt-mentioned 


four Acres of Land with the Appurtenances, 
Parcel, &c. for the Time being, Common of 
Fiſhery in the ſaid River Thames, at Warbo- 
rough aforeſaid, and within the Limits and 
Bounds in the ſaid Plea particularly men- 
tioned, every Year, at all Times of the Year, 
at their free Will and Pleaſure, as belonging 
and appertaining to the aforeſaid laſt-men- 


. tioned four Acres of Land with the Appur- 


tenances, Parcel, Sc. in Manner and Form as 
the ſaid Francis, William, John, Joſeph and 
Samuel in their ſaid Plea have above alledged 
and this the ſaid Edward is ready to verify; 

Wherefore 
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Wherefore i in as much as the ſaid Francis, Nil- 
liam, Jobn, Joſeph and Samuel have above ac- 
knowledged the committing of thatTreſpaſs,the 
. ſaid Edward prays Judgment, and his Damages 
by reaſon of the committing thereof to be 
adjudged to him, c. and the ſaid Edward, 
as to the ſaid Plea of the ſaid Francis, William, 
Jobn, Joſeph and Samuel by them laſtly above 
pleaded in Bar as to the fiſhing in the ſaid 
Fiſhery in the ſaid ſecond Count of the ſaid 
Declaration mentioned, and: the ſaid Fiſh in 
the faid ſecond Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
above committed by the ſaid Francis, William, 
John, Joſeph and Samuel, ſays that he, by rea- 
ſon of any thing therein alledged, ought not 
to be barred from having his aforeſaid Action 


it is that the ſaid Fiſhery in the ſecond Count 
of the ſaid Declaration mentioned, and in 
which, Sc. is, and at the ſaid ſeveral Times 
when, Ec. and long before, was a Fiſhery in 


covered with Water, called the River 7. bames, 
adjoining to the ſaid Cloſe or Piece of Land in 
the ſaid Plea mentioned, called Bury Mead, 
otherwiſe Haſeley Mead, in the Pariſh of War- 
borough aforeſaid, and running cloſe by the ſaid 
Cloſe or Piece of Land called Bury Mead, other- 
wile Haſeley Mead, and extending in Length the 
whole Length or Side of the ſaid Cloſe or 
Piece of Land called Bury Mead, otherwiſe 
Haſeley Mead, next the ſaid River, and in 


to the ſaid Cloſe or Piece of Land called Bury 
Mead, otherwiſe Haſeley Mead, unto the Mid- 
dle 


thereof againſt them, becauſe he ſays that true 


and upon the ſaid Piece or Parcel of Land 


Breadth from the Bank of the ſaid River next 
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and Samuel have above alledged ; But the ſaid 
Edward further ſaith, that the ſaid Francis, 
William, Jobn, Joſeph and Samuel, at the ſaid 
ſeveral Times when, Sc. of their own Wron 
fiſhed in the ſaid Fiſhery of the ſaid Edward 
in the ſecond Count of the ſaid Declaration 
mentioned, and the ſaid Fiſh in the ſaid ſecond 
Count of the ſaid Declaration mentioned there- 
out took and carried away in Manner and 
Form as the ſaid Edward hath above thereof 
complained againſt them; Without this, that 
the ſaid Preſident and Scholars of Saint John 
Baptiſt College in the Univerſity of Oxford, 
and all thoſe whoſe Eſtate they now have, and 
at the ſaid ſeveral Times when, Sc. had of 
and in the ſaid laſt-mentioned Land, with the 
Appurtenances in the ſaid Plea mentioned, 
Parcel, &c. from Time whereof the Memory 
of Man is not to the contrary, have had, and 
have been uſed and accuſtomed to have, and 
of Right ought to have had, and ſtill of Right 
ovght to have for themſelves, their Farmers 


and Tenants of the aforeſaid laſt-mentioned 


four Acres of Land with the Appurtenances, 
Parcel, Fc. for the Time being, Common of 
Fiſhery in the ſaid River Thames, at Warbo- 
rough aforeſaid, and within the Limits and 
Bounds in the ſaid Plea particularly men- 
tioned, every Year, at all Times of the Year, 
at their free Will and Pleaſure, as belonging 
and appertaining to the aforeſaid laſt- men- 


. tioned four Acres of Land with the Appur- 


tenances, Parcel, Sc. in Manner and Form as 
the faid Francis, William, John, Foſeph and 
Samuel in their ſaid Plea have above alledged; 
and this the ſaid Edward is ready to verify; 

Wherefore 


} 
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Wherefore in as much as the ſaid Francis, Wil- 


liam, John, Joſeph and Samuel have above ac- 
knowledged the committing of thatTreſpaſs,the 


ſaid Edward prays Judgment, and his Damages 


by reaſon of the committing thereof to be 
adjudged to him, c. and the ſaid Edward, 
as to the ſaid Plea of the ſaid Francis, William, 
Jobn, Joſeph and Samuel by them laſtly above 
pleaded in Bar as to the fiſhing in the ſaid 
Fiſhery in the ſaid ſecond Count of the ſaid 
Declaration mentioned, and the ſaid Fiſh in 
the ſaid ſecond Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
above committed by the ſaid Francis, William, 
Jchn, FJoſeph and Samuel, ſays that he, by rea- 
ſon of any thing therein alledged, ought not 
to be barred from having his aforeſaid Action 


thereof againſt them, becauſe he ſays that true 


it is that the ſaid Fiſhery in the ſecond Count 
of the ſaid Declaration mentioned, and in 
which, Sc. is, and at the ſaid ſeveral Times 
when, Sc. and long before, was a Fiſhery in 
and upon the ſaid Piece or Parcel of Land 
covered with Water, called the River Thames, 
adjoining to the ſaid Cloſe or Piece of Land in 
the ſaid Plea mentioned, called Bury Mead, 
otherwiſe Haſeley Mead, in the Pariſh of Yar- 
borough aforeſaid, and running cloſe by the ſaid 
Cloſe or Piece of Land called Bury Mead, other- 
wile Haſeley Mead, and extending in Length the 
whole Length or Side of the ſaid Cloſe or 
Piece of . Land called Bury Mead, otherwiſe 
Haſeley Mead, next the ſaid River, and in 
Breadth from the Bank of the ſaid River next 
to the ſaid Cloſe or Piece of Land called Bury 
Mead, otherwiſe Haſeley Mead, unto the Mid- 
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dle of the Stream of the ſaid River, as the 


faid Francis, William, Jobn, Joſeph and Samuel 


have above alledged ; but the ſaid Edward fur- 


ther faith, That the ſaid Fiſhery in the ſaid Plea 
particularly mentioned, in which, Sc. is and 
at the ſaid ſeveral Times when, Sc. was the 
ſeveral Fiſhery of the ſaid Edward, and not the 
ſeveral Fiſhery of the ſaid Preſident and Scholars 


of Saint Jobn Baptiſt College in the Univer- 


ſity of Oxford, as the ſaid Francis, William, 


Fohn, Joſeph and Samuel have above in their 
ſaid Plea alledged; and this the ſaid Edward 
prays may be inquired of by the Country; 


and the ſaid Francis, William, Jobn, Joſeph, 


and Samuel do the ſame likewiſe. 

And the ſaid Francis, Wilkam, Jobn, Jo- 
ſeph and Samuel, as to the ſaid Plea of 
the ſaid Edward by him above pleaded by 
way of Reply as to their ſaid Plea by them 
above ſecondly pleaded in Bar, as to the fiſh- 
ing in the ſaid Fiſhery in the ſaid firſt Count 
of the ſaid Declaration mentioned, and the 
ſaid Fiſh in the ſaid firſt Count of the {aid 
Declaration mentioned thereout taking and 
carrying away, ſay, as before, That the Pre- 
ſident and Scholars of Saint John Baptiſt Col- 
lege in the Univerſity of Oxford, and all thoſe 
whoſe Eſtate they now have; and at the ſaid 
ſeveral Times when, Sc. had of and in the 

ſaid four Acres of Land, with the Appurte- 
nances in the ſaid Plea mentioned, Parcel, &c. 
from Time whereof the Memory of Man is 
not to the contrary, have had, and have been 
uſed and accuſtomed to have, and of Right 
ought to have had, and ſtill of Right ought to 


have for themſelves, their Farmers and Nour 
0 
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of the faid four Acres 'of Land with the 
Appurtenances, Parcel, &c. for the Time 
being, a free Fiſhery in the faid River Thames, 
at /Varborough aforeſaid, and within the Li- 
mits and Bounds in the faid Plea particularly 
mentioned, every Year, at all Times of the 
Year, at their free Will and Pleaſure, as be- 
longing and appertaining to their aforeſaid four 
Acres of Land with the Appurtenances, Par- 
cel, Sc. in Manner and Form as the ſaid 
Francis, William, Jobn, Joſeph and Samuel 
have above in their faid 'Plea in that Be- 
half alledged; and of this they put them- 
ſelves upon the Country, and the ſaid Edward 
doth ſo likewiſe; And the faid Francis, Wil- 
liam, John, Joſeph and Samuel, as to the 
{aid Plea of the ſaid Edward by him above 
pleaded by way of Reply as to the ſaid 
Plea of the ſaid Francis, William, John, Jo- 
ſeph and Samuel, by them thirdly above plead- 
ed in Bar as to the ſaid fiſhing in the ſaid 
Fiſhery in the ſaid t Count of the faid 
Declaration mentioned, and the faid Fiſh in 
the ſaid rt Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
ſay, as before, that the ſaid Preſident and 
Scholars of Saint John Baptiſt College in the 
Univerſity of Oxford, and all thoſe whoſe Eſtate 
they now have, and at the ſaid ſeveral Times 
when, Fc. had of and in the ſaid four Acres 
of Land with the Appurtenances in the ſaid 
Plea mentioned, from Time whereof the Me- 
mory of Man is not to the contrary, have had, 
and have been uſed and accuſtomed to have, 
and of Right ought ro have had, and ſtill of 
Right ought to have for themſelves, their 

"XS Farmers 
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mentioned four Acres of Land with the Ap- 


the ſaid Francis, William, John, Joſeph and 
Samuel, by them ſecondly above pleaded in 


verſity of Oxford, and all thoſe whoſe Eſtate 


of Land with the Appurtenances in the ſaid 


of the Memory of Man is not to the contrary, 


n 


Ann 
Farmers and Tenants of the aforeſaid laſt- 


purtenances, Parcel, Sc. for the Time bein 

Common of Fiſhery in the ſaid River Thames, 
at Warborough aforeſaid, and within the Li- 
mits and Bounds in the ſaid Plea particularly 
mentioned, every Year, at all Times of the 
Year, at their free Will and Pleaſure, as be- 
longing and appertaining to their aforeſaid 
laſt-mentioned four Acres of Land with the 
Appurtenances, Parcel, &c, in Manner and 
Form as the ſaid Francis, William, Jobn, 
Joſepbh and Samuel have in their ſaid Plea 
alledged; and of this they put themſelves 


vpon the Country, and the ſaid Edward doth 


ſo likewiſe; And the ſaid Francis, William, 
Jobn, Joſeph and Samuel, as to the ſaid Plea 
of the ſaid Edward by him above pleaded 
by way of Reply as to the ſaid Plea of 


Bar, as to the fiſhing in the ſaid Fiſhery 
in the ſaid fecond Count of the ſaid De- 
claration mentioned, and the ſaid Fiſh in 
the ſaid ſecond Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
ſay, as before, that the Preſident and Scho- 
lars of Saint John Baptiſt College in the Uni- 


they now have, and at the ſaid ſeveral Times 
when, Sc. had of and in the ſaid four Acres 


Plea mentioned, Parcel, Fc. from Time where- 


have had, and have been uſed and accuſtomed 


to have, and of Right ought to have had, 1 
YER 


ow 
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ſtill of Right ought to have for themſelves, 
their Farmers and Tenants of the ſaid laſt- 
mentioned four Acres of Land with the A 
purtenances, Parcel, c. for the Time being 
a free Fiſhery in the ſaid River Thames, at 
Warborough aforeſaid, and within the Limits 
and Bounds in the ſaid Plea particularly men- 
tioned, every Year, at all Times of the Year, 
at their free Will and Pleaſure, as belonging 
to the ſaid laſt-mentioned four Acres of Land 
with the Appurtenances, Parcel, Sc. in Man- 
ner and Form as the ſaid Francis, Wil- 
liam, Jobn, Joſeph and Samuel have above in 
their ſaid Plea in that Behalf alledged; and of 
this they put themſelves upon the Country, 
and the ſaid Edward doth ſo likewiſe. And 
the ſaid Francis, William, John, Joſeph and 
Samuel, as to the ſaid Plea of the ſaid Edward 
by him above pleaded by way of Reply as to 
their ſaid Plea by them thirdly above pleaded 
in Bar, as to the fiſhing in the ſaid Fiſhery in 
the ſaid ſecond Count of the ſaid Declaration 
mentioned, and the ſaid Fiſh in the ſaid /e- 
cond Count of the ſaid Declaration mentioned 
thereout taking and carrying away, ſay, as 
before, That the ſaid Preſident and Scholars 


of Saint John Baptiſt College in the Univerſity 


of Oxford, -and all thoſe whoſe Eſtate they 
now have, and at the ſaid ſeveral Times when, 
Sc. had of and in the ſaid laſt-mentioned four 
Acres of Land with the Appurtenances in 
the ſaid Plea mentioned, Parcel, &c. from 
Time whereof the Memory of Man is not to 
the contrary,' have had, and have been uſed 
and accuſtomed: to have, and of Right ought 
to have had, and till of Right ought to have 


__ for 
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for themſelves, their Farmers and Tenants of 
the aforeſaid laſt- mentioned four Acres of 
Land with the Appurtenances, Parcel, Ec. 


for the Time being Common of CUT in 
aloxe- 


the ſaid River Thames, at Warborough 
ſaid, and within the Limits and Bounds in the 
ſaid Plea particularly mentioned, every Year, 


at all Times of the Year, at their free Will - 


and Pleaſure, as belonging and appertaining 
to the aforeſaid laſt-mentioned four Acres of 
Land with the Appurtenances, Parcel, Cc. 
in Manner and Form as the ſaid Francis, Vil- 
liam, Jobn, Joſeph and Samuel have above in 
their ſaid Plea in that Behalf alledged ; and of 
this they put themſelves upon the Country, 
and the ſaid Edward doth ſo likewiſe. There- 
fore, as well to try that Iflue as the aforeſaid 
ſeveral other Iſſues between the Parties afore- 
ſaid above joined, the Sheriff is commanded 
that he cauſe to come here, in eight Days of 
the Purification of the Bleſſed Mary, twelve, &c. 
by whom, Fc. and who neither, Cc. to re- 
cognize, Sc. becauſe as well, Sc. 


Whoever conſiders the enormous Length of 
' theſe Pleadings, and the vaſt Expence that 
muſt neceſſarily have accrued to the Parties 
by this Means, cannot but wiſh to ſee ſome 
Reformation in regard to the Manner of pro- 
ſecuting ſuch Suits, eſpecially for the Sake of 
the Poor, who, how much ſoever they have 
Right and Juſtice on their Side, are for the 
moſt part unable to ſupport the Expence that 
is neceſſary to make that Right appear to the 
Satisfaction of a Court of Judicature. 


Is 
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Is it not monſtrous that the mere Chance of 
having caught a Fiſh of two Shillings Value 
the ſtopping the Courſe of a trifling Ri- 
vulet——the cutting off the Bough of a Tree 
not worth Six pence the once riding acroſs 


a Ground, c. ſhould give Riſe to Pleadings 


of 100, 130, or 200 Sheets in Length, and 
occaſion an Expence of 150 or 2004.“ And 
yet ſuch Sort of Treſpaſſes, or Actions on the 
Caſe grounded on ſuch Matters, whereby a 
Right comes in Queſtion, give Riſe to the moſt 
extenſive and expenſive Pleadings, and often 
end in the Ruin of one or other of the Parties 
concerned in the Suit. | 

Where a poor Man happens to be the De- 
fendant in ſuch a Caſe, it is impoſſible he 
ſhould be able to conteſt ſuch a Suit, without 
riſquing the Ruin of himſelf and his Family, 
if he ſhould have the Misfortune to fail in his 
Defence. And indeed, conſidering the un- 
avoidable Uncertainty that is daily experienced 
in regard to Deciſions upon Matters of this 
Kind, it would in general be more adviſeable 
for a poor Man in ſuch a Cafe quietly to yield 
up his Right, than to conteſt with a rich and 
potent Adverſary, in Favour of whom the old 
Adage is too often verified, viz. that Might 
overcomes Right. 

But how poor ſoever a Man may be, if he 
has a Right, it is bur natural for him to ſtrug- 
gle to ſupport it as long as he is able: And 
now great is the Hardſhip the Law puts him 
under, when, in order to do this, it obliges 
him to engage in ſuch a Labyrinth of tedious 
and expenſive Pleadings ! | 

For notwithſtanding it is a Maxim in the 
Law, that every Right has a Remedy, yet, in 

Q 2 order 
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order to make this Right appear, (upon which 
the whole Succeſs of the Suit depends) it muſt 


neceſſarily, according to the preſent Mode of 


Practice, be ſer forth in ſpecial Pleadings for 
that Purpoſe, which Pleadings muſt likewiſe 
be ſupported by proper Evidence. In the 
mean Time the Pleadings themſelves are liable 
to many Exceptions, all which muſt be either 
guarded againſt at the firſt Out-ſet, or ſuf- 
ficiently anſwered in the Courſe of the 
Suit. The leaſt Omiſſion or Miſtake in any 
of theſe, how intricate ſoever they may be, 


not only gives his Adverſary an Advantage 


over him, but often renders his Suit abortive. 
And thus, beſides the Diſappointment, the 
whole Coſts of ſuch a Suit are thrown upon 
him, and he is perhaps cruſhed and ruined tor 


ever. 


Nor is the Caſe leſs hard upon him, even 
ſuppoſing he has the good Fortune to get the 
better of his Adverſary, and ſucceed in the 
Suit; for the extra Coſts, which are not al- 
lowed upon a Taxation, and the Client is there- 
fore obliged (o pay out of his Pocket, are in 
ſuch a Suit very confiderable, and often amount 
to more than the Thing in Diſpute is worth; 
and thus the Remedy becomes worſe than the 
Difeaſe. | X 
So that after all, ſucceed or not ſucceed, a 
poor. Man in Caſes of this Sort, as I obſerved 
before, had better quietly yield up his Right, 
than conteſt with a powerful and litigious 
Adverſary, who is determined to have his 
Will, though he tramples on the Rights and 
Liberties of his Neighbour. What then ſhall 


we ſay to this boaſted Maxim of the Lau, 
which 
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which the Rich indeed may avail themſelves 


of, but the Poor in many Caſes are more like- 
ly to be ruined than benefitted by:? 


Formerly, as has been obſerved in another 
Place, a Man could plead but one ſingle Plea, 
the Law not allowing a Duplicity, much leſs 
a Multiplicity of Pleas in the ſame Cauſe. 
Such Plea indeed might be either Special or 
General; but if a general Plea was thought 
adviſable, the Defendant could not give every 
ſpecial Matter, how much ſoever it might 
tend to ſupport his Right, in Evidence upon 
the Trial; and if he pleaded one ſingle Plea 
ſpecially, it too often failed him. 

In order to remedy the Inconveniencies 
ariſing from this Reſtriction, the Act of the 4 
S 5 Anne was made, whereby, by Leave of 
the Court, a Man may plead as many ſeveral 
Pleas as his Attorney thinks proper for his 
Defence. But how much this Liberty is ca- 
pable of being abuſed, and the dreadful Con- 
ſequences that muſt often reſult from it wich 
regard to poor People, may be ſeen by a Re- 
view of the foregoing Pleadings, and others 
more extenſive in our Law Books, grounded 
upon as trivial Circumſtances, and cannot but 
be alarming to every conſiderate and conſcien- 
tious Man, 


Let us ſee, therefore, if no Remedy for this 
Evil can be found; an Attempt, I confeſs, I 
had no Thoughts before of running into. 


It was the Wiſh of ſome Men, above a 
hundred Years ago, that the General Iſſue might 
be allowed in all Caſes, and that the Special 
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Matter might be given in Evidence on the 
Trial; and this ſeems to be the only Method 
of redreſſing the Grievance ſo long complained 
of. But it muſt be granted that under a ge- 
neral Law for this Purpoſe, many Inconveni- 
encies might ariſe, eſpecially where the Plain- 
tiff does not know what ſuch Special Matter is, 
by which the Defendant intends to avail him- 
ſelf; in that Caſe the Plaintiff would undoubt- 
edly lie under great Difficulties to guard againſt 
fuch Evidence. This Inconveniency, how- 
ever, (as is conceived) .might be eaſily re- 
moved. | 

Every Age gives Light to another, by ſome 
new Thing or Method introduced and brought 
into Practice, With reſpect to the preſent 
Subject, let us take an Example from the Sta- 
tute of the 2d of Geo. 2. with regard to the 
Allowance of ſetting off of mutual Debt. 
This Statute enacts that mutual Debhts may be 
ſet off one againſt the other, either by being 
pleaded in Bar, or given in Evidence on the 
General Iſſue, on Netice being given of the 
particular Sums intended to be ſer off, and on 
what Account due, Sc. But before the ma- 
king this Statute, ſuch Debts were to be pleaded 
ſpecially in Bar; and this new, though late 
Method of ſetting off mutual Debts on the 
General Iſſue, on giving Notice of ſuch Set-off, 
was found ſo beneficial, that by the 8 G. 2. 
c. 24. it was made perpetual ; but without 
ſuch Notice ſuch Evidence is not to be fe- 
ceived. 

The Integt of ordering ſuch Notice to be 
given of the particular Sums intended to be 
fer off on pleading the General Iſſue, was, 5 
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the Plaintiff might Know the Nature of the 
Defendant's Chains thereby, and prepare to 
controvert ſuch Demands of the Defendant, as 
well as to prove his own. 

Now in order to reduce into Practice a fi- 
milar Method in Actions of Treſpaſs and on 
the Caſe, where a Juſtification is requiſite, let 
us for Example ſuppoſe, that on pleading the 
General Iſſue in the foregoing Caſe, ſuch a 
Notice as the following had been to be given 
the Plaintiff of the Special Matter the Defen- 
dant intended to give in Evidence on the Trial 
of the Cauſe, inſtead of pleading thoſe Spe- 
cial Matters in that formal Manner in which 


they appear, vix. 


Mr. —, Tate Notice, that the ſeverdl 
Defendants intend to give in Evidence on the 
Trial of the Iſſue in this Cauſe, that the Pre- 
ident and Scholars of Saint John the Baptiſt 
College in the Untverfily of O. are ſei 70 in 
Fee of certain Lands in the Pariſh of W. in 
the ſaid County, and being /f e Abe for 
themſelves, their Farmers and Tenants a Right 
to fiſh in the ſaid Fiſhery in the Deelatation 
mentioned, at all Times, at their free Will 
and Pleaſure, as belonging to their Lands, 
Sc. and that the ſaid Defendants as their 
Servants, and by their Command, did fiſh in 
the ſaid Fiſhery in the ſaid Declaration men- 
tioned, and under whom the ſaid Defendants 
intend to juſtify their doing the ſame in Man- 
ner, Cc. as they lawfully might. 

Alſo that the ſaid Prefident and Scholars being 
ſo ſeifed as above, demiſed the ſaid Lands 


whereof, Sc. to one Richard B. of /he ſaid 


We Pariſh 
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Pariſh of W. and that the ſaid Defendants, 
as Servants of the ſaid Richard B. and by 
his Command, did fiſh in the ſaid Fiſhery in 
the ſaid Declaration mentioned, and under 
whom the ſaid Defendants alſo intend to juſtify 
their doing the ſame in Manner, Sc. as th 
lawfully might ; which ſaid ſeveral Rights, 
or one of them, with ſuch Malters as relate 
thereto, which ſhall be neceſſary and ſufficient 
to juſtify and defend the ſaid Defendants againſt 
the Right and Damages of the Plaintiff, theſe 
Defendants ſhall inſiſt on giving in Evidence 
on their Behalf, purjuant to, Sc. Dated 
the Day of 1765. 


By ſuch a Notice as this the Plaintiff would 


have been let into the Knowledge of what the 


Defendants intended to have availed themſelves 
of, and might have prepared himſelf therefrom 
to controvert their Right, by proving his 
own, by that Grant of the Fiſhery under which 
he claimed the Right, to the Excluſion of the 
Defendants, and thoſe under whom they claim- 
ed, with as much Benefit as by their Pleas; 
for what indeed 1s the Nature of the Plea it- 
ſelf, but a Notice of a Juſtification under a 
certain Right, which the Plaintiff by his Re- 
plication denies them to have, and thereby 
puts that Point in Iſſue, though in a more for- 
mal Manner? Would not the whole Merits 
of the Cauſe have come before the Court on 


the Trial with an equal Degree of Certainty, 


and that upon an Iſſue of a very moderate 
Length, i. e. 10 or 12 Sheets? Would not 
the Counſel have been as well enabled to have 
argued on the Merits upon ſuch a Notice, as 

upon 
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upon thoſe Special formal Pleadings? Would 


determine the Fact? Would not the Judge 
and Jury have been capable of hearing and 
determining upon the Merits as well, if not 
better? For here a greater Degree of Latitude 
might have been given to have let in the Par- 
ties to the Proof of every Matter tending to 


ſhew on whoſe Side the Merits were, and the 


Court might have given their Judgment with 

a greater Degree of Equity, than when tied 
down to the ſtrict Rules of Pleading, which 
frequently afford a great Number of Excep- 
tions that are generally taken at the Bar, and 
much Time is often ſpent on ſettling thoſe 
Points. The ſame may be ſaid of other Caſes 
of the ſame Nature; for this is mentioned ex- 
empli Gratia only. 

How often does it happen, in ſuch Caſes, 
that through one or the other of the Parties 
ailing in their Pleadings to lay hold on ſome 
Matter that was neceflary, that it proves his 
Overthrow, when it has been apparent to the 
Court that the Merits of the Cauſe were for 
lim? And if ſo, is this owing to any Detect 
in the Law itſelf, which is deſirous that every 
Man ſhould have Juſtice done him; or is it 
through the Confinement to that ſtrict Rule, 
or Mode of Pleading which is now practiſed, 
and ro the many Exceptions ſuch Pleadings 
are liable to? | 

Then as to the Reaſonableneſs and Propriety 
of it, an Example may be drawn from Suits 
in Ejectment. Every Declaration in Eject- 
ment is grounded on a ſuppoſed Treſpaſs, by 

which a Right or Title comes in Queſtion ; 
yet 


not the ſame Evidence have been required to 
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yet here are no Special Pleadings ; nay here 
by the common Rule the Defendant u plead 
the General Iſſae, and confeſs the Plaintiff's 


Leaſe and Entry, and the Oufter by him- 
felf, and inſiſt on his Title only, and the 
Cauſe is determined upon the Evidence of a 
Right or Title, which is produced on the Trial 
by the one or the other of the Parties, and 
what is this but giving the Special Matter is 
Evidence? Why not ſo in other Actions in 
Treſpaſs? If the Plaintiff has a Right, ought 
he not to ſhew it? If the Defendant has, 
where is the Reaſon of his pleading it ſpecially, 
(which only gives the Plaintiff an Opportunity 
of taking Exceptions to it) and ſhall not be 
allowed to give it in Evidence on the Trial 
without ? 5 

Another Example of the Reaſonableneſs of 
ſuch a Reformation, may be drawn from the 
Pleadings in criminal Caſes : Here eviry De- 
fendant is obliged to plead generally Nat guily 
to put himſelf upon his Country, yet notwith- 
ſtanding ſuch General Plea, is not every fe 
vourable Circumſtance that can be alledged for 
him admitted and received by the Court? 
Why might not the ſame Thing be done on 
an Iſſue in Fact in Cafes of Treſpaſs and on 
the Caſe in Civil Matters where a Right and 
Property, Fc. is concerned, as well as upon 
an Indictment ? 


It may reaſonably be imagined that, was this 
to be allowed, an Attorney in order to lay 
hold of every Matter, that might be thought 


advantageous to his Client in ſuch Caſes, would 


be very prolix and copious in drawing ſuch 
Notices; but to prevent any Degree of 250 
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ua: or too great Copiouſneſs thereby, it 


be ordered, that the Secondaries or 
Cl of the Rules ſhould, from the Attornies 


Inſtructions, reduce ſuch Notices into a Rule 
of Court, in a very conciſe Manner, with 
ſome general Words to let in all relative Mat- 
ters in the Nature of a Side-Bar Rule ; or that 


ſuch Inſtruftions ſhould be firſt ſigned by 


Counſel as neceſſary, and then drawn up into 
a Rule, which Rule ſhould be ſerved ſome 


certain Days before, -and the Service proved 


on the Trial; Copies of ſuch Rules being af- 
fixed to the Briefs, would be neceſſary Inſtruc- 
tions for the Counſel to plead from. Here no 
Room for Exceptions would be given, and 
however unneceflary ſome Part t the Rule 
might be, the Counſel would ſoon ſee what 
nally tended to the Merits of the Cauſe. 

It may be objected, that it is impoſſible to 
reduce ſuch a Method into general Practice; 
for in Actions of Covenant, or where an Ac- 


tion is brought. againſt an Executor who has 
one or more Judgments to. plead, (which be- 
ing Matters of Record muſt be pleaded ſpe- 
cially at large) or Bonds paid, Sc. in Diſ- 
charge of Allee, and ſuch like Caſes, it can- 
not be admitted with any Conveniency, In 


ſome Caſes it may be inconvenient, at leaſt 


there may be at preſent an Appearance of 
ſome Inconveniencies that would ariſe from it 
in particular Caſes; but all this is no Reaſon 
why it may not be allowed and uſed in Ac- 
tions of Treſpaſs and on the Caſe where the 
Matter will bear it. 

However, it is not meant that Special Plead- 
ings ſhould be intirely thrown aſide; all that 
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is contended for, is, that the General Iſſue, 
with a Liberty of giving the Special Matter 
in Evidence upon the Trial, may reaſonably, 
and with Propriety be allowed, in ſuch Caſes 
as inſtanced before, in order to give the poorer 
Sort of Clients an Opportunity to avail them- 
ſelves by an eaſy and cheap Method, rather 
than by that tedious, perplexed, and expenſive 
one of pleading every Matter ſpecially, in Juſ- 
tification or Bar, as in the foregoing and fol- 
lowing Iflues. | 

The following Iſſue is in Replevin, the Na- 
ture of which Action, moft of all others, gives 
Room for long and tedious Pleadings in Mat- 
ters of as trivial a Concern as the preceding 
one, as may be eaſily ſeen thereby; and the 
Queſtion is, If ſuch Pleadings cannot be ſup- 
plied by the like or by ſome other Method. If 


fo, ſuch a Cauſe might be tried upon an Iflue 


of 10 or 12 Sheets, inſtead of one of above 
130, as this is. 

Though here are two Precedents only gi- 
ven, as very extraordinary ones in ſuch Caſes, 
yet I believe it will be granted by every ex- 
perienced Practitioner, that theſe are of a mo- 
derate Length, conſidering the great Number 
of others moſt frequently uſed in Actions of 
the like Nature. 


Dichins, 


Hilary Term in the Thirty-third Year of 
the Reign of King George the Second. 


Berks. L HOMAS C. and George D. 
if. were ſummoned to anſwer Adam 
Luſb of a Plea wherefore they took the Cattle 
of "the ſaid Adam Luſh, and unjuſtly detained 
the ſame againſt Gages and er Wh Ec. and 
whereupon the ſaid Adam Laſh, by A. B. his 
Attorney complains, that the ſaid Thomas and 
George, on the twenty- ſeventh Day of Decem- 
ber in the Year of our Lord one thouſand 
ſcven hundred and fifty-eight, at the Pariſh of 
Saint Leonard, in W. in the ſaid County, in a 
certain Place there called the Old Moor, took 
the Cattle, to wit, eight Sheep of the ſaid 
Adam Luſh, and unjuſtly detained them againſt 
Gages and Pledges, until, &c, Whereupon | 
the ſaid Adam Luſb ſays that he is injuted, and 
hath ſuſtained Damage to the Value of twenty 
Pounds; and therefore he brings Suit, Sc. 
And the ſaid Thomas and George, by R. B. 
their Attorney, come and defend the Wrong 
and Injury when, Sc. and as Bailiffs of the 
3 Burgeſſes and Commonalty of the Bo- 
rough of W. in the County of Berks well 
acknowledge the taking of the ſaid eight 
Sheep in the ſaid Place, in which, Sc. be- 
cauſe they ſay that the ſaid Place called AF 
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Old Moor, in which, c. long before the ſaid 
Time when, &c. and at the ſaid Time when, 
Sc. was, and till is a certain large Waſte or 
Common Paſture, called and known by the 
ſeveral Names of the Old Moor, otherwiſe 
Portman*s Moor, otherwiſe Portman's Mead, 
containing by Eſtimation a Jarge Number of 
Acres, to wit, forty Acres, lying and being 
at V. aforeſaid in the County of Berks afore- 
ſaid, and lying and being within the Manor of 
N. in the County of Berks aforeſaid, and Par- 
cel of that Manor; and that the ſaid Mayor, 
Burgeſſes and Commonalty of the Borough of 
W. atorcſaid, long before the ſaid Time when, 
Sc. and at the ſaid Time when, Sr. were 
and ſtill are ſeiſed in their Demeſne as of Fee 
of and in the ſaid Manor of V. whereof, &. 
with the Appurtenances, and being ſo thereof 
ſeiſed, becauſe that the ſaid eight Sheep at the 
faid Time when, Fc. were in the ſaid Place 


in which, &c. Parcel, c. eating up, feed- 


ing and depaſturing on the Graſs there then 
growing, and doing Damage there to the ſaid 
Mayor, Burgeſſes and Commonalty of the 
Borough of V. aforeſaid, they the ſaid Thomas 


and George, as Bailiffs of the ſaid Mayor, Bur- 


geſſes and Commonalty of the Borough of V. 
aforefaid, well acknowledge the taking of the 
faid eight Sheep in the faid Place, in which, 
Sc. and juſtly, Sc. as a Diſtreſs for the ſaid 
Damage ſo by them there done and doing, 
Sc. and this they are ready to verify; Where- 
fore they pray Judgment, and a Return of the 
ſaid eight Sheep, together with their Damages, 
Sc. according to the Form of the Statute in 
ſuch Cafe made and provided, to be adjudged 

| 0 
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to them, Cc. And for further Cognizance as 
to the taking of the ſaid eight Sheep in the 
ſaid Declaration mentioned, the ſaid Thomas 
and George, by Leave of the Court here for 
this Purpoſe firſt had and obtained, according 
to the Form of the Statute in ſuch Caſe made 
and provided, as Bailiffs of the Mayor, Bur- 
geſſes and Commonalty of the Borough of *.. 
in the County of Berks, well acknowledge the 
taking of the ſaid eight Sheep in the ſaid Place, 
in which, Sc. becauſe they ſay that the ſaid 
Place called the Old Moor in which, Sc. long 
before the ſaid Time when, Sc. and at the 
(ame Time when, Ce. was and ſtill is a cer- 
tain large Waſte or Common Paſture, called 
or known by the ſeveral Names of the Old 
Moor, otherwiſe Portman's Moor, otherwiſe 


Portman's Mead, containing by Eſtimation a a 


large Number of Acres, to wit, forty Acres, 


ſituate, lying and being at V. aforeſaid, in the 


County of Berks aforeſaid, and that the ſaid 
Mayor, Burgeſſes and Commonalty of the 
Borough of . aforeſaid, long before the ſaid 
Time when, Sc. and at the ſaid Time when, 
Sc. were and ſtill are ſeiſed in their Demeſne 


as of Fee of and in the ſaid Waſte or Common 


Paſture in which, Sc. with the Appurtenan- 
ces, and being ſo thereof ſeiſed, becauſe that 
the ſaid eight Sheep, at the ſaid Time when, 
Sc. were in the ſaid Place in which, e. 
eating up, feeding and depaſturing on the Graſs 
there then growing, and doing Damage there 
to the ſaid Mayor, Burgeſſes and Commonalty 
of the Borqugh of V. aforeſaid, they the ſaid 

Thomas and George, as Bailiffs of the ſaid 
Mayor, Burgeſſes and Commonalty of the 


Borough 
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Borough of V aforeſaid, well acknowledge the 
taking of the ſaid eight Sheep in the ſaid Place 


in which, Sc. and juſtly, Sc. as a Diſtreſs 


for the ſaid Damage ſo by them there done 
and doing, &c. and this they are ready to 
verify; Wherefore they pray Judgment, and 
a Return of the ſaid eight Sheep, together 
with their Damages, Sc. according to the 
Form of the Statute in ſuch Caſe made and 
provided, to be adjudged to them, &c. 
And the ſaid Adam Luſh, as to the ſaid 
Cognizance of the ſaid Thomas and George by 
them firſt above made as to the taking of the 
ſaideight Sheep in the ſaid Declaration mention- 
ed, ſays, That they the ſaid Thomas and George, 
by reaſon of any thing therein alledged, ought 
not, as Bailiffs of the ſaid Mayor, Burgeſſes 
and Commonalty, to acknowledge the taking 
of the ſaid eight Sheep in the ſaid Place called 
the Old Moor, in which, &c. to be juſt, be- 
cauſe he ſays that long before the ſaid Time 
when, Sc. one William F. was and yet is 
ſeiſed of the ſaid Place called the Old Moor, 
in which, Ec. in the ſaid Pariſh of Saint 
Leonard in W. in his Demeſne as of Fee, and 
being ſo ſeiſed thereof, he the ſaid William 
afterwards, that is to ſay, on the twentieth Day 
of December in the ſaid Year of our Lord one 


thouſand ſeven hundred and fifty-eight, at V. 


aforeſaid, gave Licence to the ſaid Adam Luſb 
to put his Cattle aforeſaid into the ſaid Place 
called the Old Moor in which, Sc. to depal- 
ture the Graſs there then growing, by virtue 
ot which Licence the ſaid Adam Luſb after 
wards, and before the ſaid Time when, Cc. 


put the ſaid Cattle into the ſaid Place in 6 575 
* 
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c. to depaſture the Graſs in the ſame there 


growing, which faid Cattle were in the ſaid 


Place in which, Sc. on the Occaſion afore- 
ſaid depaſturing the Graſs there then growing, 
until the ſaid Thomas and George on the twen- 
ty-ſeventh Day of December in the ſaid Year 


one thouſand ſeven hundred and fifty-eight, 


at the ſaid Pariſh of Saint Leonard in W. in 
the ſaid Place, in which, Cc. took the ſaid 
Cattle of the ſaid Adam Luſb, and unjuſtly de- 
tained the ſame againſt Gages and Pledges 
until, Sc. in Manner and Form as the ſaid 
Adam Luſh hath above thereof complained 
againſt them; Without this, that the ſaid Place 
called the Old Meor in which, Sc. at the ſaid 
Time when, Sc. was Parcel of the Manor of 
I. in the ſaid Cognizance mentioned, as the 
ſaid Thomas and George have in their faid Cog- 
nizance above alledged; and this the ſaid Adam 
Luſh is ready to verify; Wherefore in as much 
as the ſaid Thomas and George have above 
acknowledged the taking of the ſaid eight 
Sheep in the ſaid Place called the Old Moor 
in which, Cc. the ſaid Adam Luſb prays Judg- 
ment, and his Damages by reaſon of the ta- 
king and unjuſt detaining of the ſame to be 
adjudged to him, Sc. And for further Plea 
in Bar to the ſaid Cognizance of the ſaid Tho- 
mas and George by them firſt above made as 


to the taking of the ſaid eight Sheep in the 


ſaid Declaration mentioned, the ſaid Adam 
Luſb, by Leave of the Court here to him for 
this Purpoſe granted, according to the Form 
of the Statute in ſuch Caſe lately made and 
provided, ſays, That the faid Thomas and 
George, by reaſon of any thing therein alledged, 
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as Bailiffs of the ſaid Mayor, Burgeſſes and 
Commonalty, ought not to acknowledge the 
taking of the ſaid eight Sheep in the ſaid Place 

called the Old Moor in which, c. to be juſt, 

becauſe he ſays, that long before, and at the 
ſaid Time when, Sc. one Wilkam F. was, 
and till is ſeiſed of and in diverſe, to wit, 

fifteen Acres of Land, with the Appurtenan- 

ces, lying and being in a certain Cloſe cal- 

led Portman*s Field, otherwiſe Saint Fobn's 

Field, lying at V. aforeſaid, in his Demeſne 

as of Fee, and that the ſaid W. F. and all 

thoſe whoſe Eſtate he now hath, and at the 

ſaid Time when, Ce. had of and in the ſaid 

fifteen Acres of Land with the Appurtenances, 
from Time whereof the Memory of Man is 

not to the contrary, have had, and have uſed 

and been accuſtomed to have, and the ſaid 

W. F. ſtill of Right ought to have for himſelf 

and themſelves, his and their Farmers and 

Tenants, Occupiers of the ſaid fifteen Acres 

of Land with the Appurtenances, Common of 
| Paſture in and upon the ſaid Place called the 
Old Moor, in which, Sc. for all his and their 

commonable Sheep levant and couchant upon 

the ſaid fifteen Acres of Land with the Ap- 

purtenances, every Year from the Feaſt of A 

Saints, according to the Old Stile, until the 

Feaſt of the Purification of the Bleſſed Virgin 

then next following, according to the 

ſame Stile, as to the ſaid fifteen Acres of Land 

with the Appurtenances belonging and apper- 
taining; and the ſaid V. F. being ſo ſeiſed 

thereof before the ſaid Time when, Sc. to 

wit, on the twentieth Day of September in the 

Year of our Lord one thouſand ſeven . 
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and fifty - ſix, according to the preſent Stile, 
at W. aforeſaid, demiſed the ſaid fifteen Acres 
of Land with the Appurtenances (amongſt 
other Things) to one Job . to have and to 
hold the ſame to the ſaid Job . from the 
Feaſt of Saint Michael the Archangel then next 
enſuing, according to the preſent Stile, for 
and during one whole Year thence next fol- 
lowing, and ſo from Year to Year for ſo long 
Time as it ſhould pleaſe the ſaid V. F. and 
Job W. by virtue of which ſaid Demiſe the 
ſaid Job W. afterwards, and before the ſaid 
Time when, Sc. to wit, on the thirtieth Day 
of September in the Year laſt aforeſaid, accord- 
ing to the preſent Stile, entered into the ſaid 
fifteen Acres of Land with the Appurtenances, 
and became and was poſſeſſed thereof, and 
continued ſo poſſeſſed thereof until and upon 
the thirtieth Day of O#ober in the Year of our 
Lord one thouſand ſeven hundred and fifty- 
eight, according to the preſent Stile, and be- 
ing fo poſſeſſed thereof, he the ſaid Fob . 
afrerwards, (to wit) on the ſaid thirtieth Day 
of October one thouſand ſeven hundred and 
fifty- eight, according to the preſent Stile, at 
WV, aforeſaid, demiſed the ſaid fifreen Acres 
of Land with the Appurtenances to the ſaid 
Adam Luſb, to hold the ſame to him from the 
Feaſt of All Saints, according to the Old Stile 
then next enſuing, until the Feaſt of the Pu- 
rification of the Bleſſed Virgin Mary then next 
following, according to the ſame Stile, by 
virtue of which ſaid laſt-mentioned Demiſe the 

laid Adam Luſb afterwards, and before the ſaid 
Time when, Sc. to wit, on the thirteenth Day 
of November in the Year of our Lord one 
R 2 thouſand 
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thouſand ſeven hundred and fifty- eight, en- 
tered into the ſaid fifteen Acres of Land with 
the Appurtenances, and became and was poſ- 
ſeſſed thereof, and being ſo poſſeſſed thereof 
he the ſaid Adam Luſb, after the ſaid Feaſt of 
All Saints, according to the Old Stile in the 
Year laſt aforeſaid, and before the ſaid Time 
when, Sc. to wit, on the ſame Day and Year 
in the ſaid Declaration mentioned, put the ſaid 
eight Sheep, then being the commonable Sheep 
of the ſaid Adam Luſb, and levant and couchant 
in and upon the ſaid fifteen Acres of Land 
with the Appurtenances, into the ſaid Place in 
which, Sc. to feed upon the Graſs there grow- 
ing, and to uſe his ſaid Common of Paſture 
there, and the ſaid eight Sheep were depaſ- 
turing in the ſaid Place in which, Cc. on that 
Occaſion, as they lawfully might, till the ſaid 
Thomas and George, before the Feaſt of the 
Purification of the Bleſſed Virgin Mary then 
next following according to the Old Stile, to 
wit, at the ſaid Time when, Sc. of their own 
Wrong, took the ſaid eight Sheep in the ſaid 
Place in which, c. and unjuſtly detained the 
ſame againſt Gages and Pledges until, Ce. 
in Manner and Form as the ſaid Adam Luſb 
hath above thereof complained againſt them; 
and this he is ready to verify; Wherefore in 
as much as the ſaid Thomas and George have 
above acknowledged the taking of the ſaid eight 
Sheep in the ſaid Place in which, &c. the ſaid 
Adam Luſh prays Judgment, and his Damages 
by reaſon of the taking and unjuſt detaining 
of the ſame to be adjudged to him, c. And 
for further Plea in Bar to the ſaid Cognizance 
of the ſaid Thomas and George by them firſt 

I above 


. 
above made as to the taking of the ſaid eight 
Sheep in the ſaid Declaration mentioned, the 
ſaid Adam Luſb, by like Leave of the Court 
here to him for this Purpoſe granted, accord- 
ing to the Form of the Statute in ſuch Caſe 
lately made and provided, ſays, That the ſaid 
Thomas and George, by reaſon of any thing 
therein alledged as Bailiffs of the ſaid Mayor, 
Burgeſſes and Commonalty, ought not to ac- 
knowledge the taking of the ſaid eight Sheep 
in the ſaid Place in which, Fc. to be juſt, 
becauſe he ſays, that true it is that the ſaid 
Place called the Old Moor in which, Sc. long 
before, and at the ſaid Time when, Sc. was, 
and ſtill is a certain large Waſte or Paſture 
called and known by the ſeveral Names of the 
Od Moor, otherwiſe Poriman's Moor, other- 
wile Portman's Mead, containing by Eſtima- 
tion a large Number of Acres, to wit, forty 
Acres lying and being at V. aforeſaid in the 
County of Berks aforeſaid, as the ſaid Thomas 
and George have in their ſaid Cognizance 
above alledged; Bur the ſaid Adam Luſh fur- 
ther ſays, That long before, and at the ſaid 
Time when, Sc. one V. F. was, and till is 
ſeiſed of and in a certain Meſſuage and diverſe, 
to wit, one hundred Acres of Land with the 
Appurtenances, ſituate, lying and being at /. 
atoreſaid, in his Demeſne as of Fee, and that 
the ſaid W. F. and all thoſe whoſe Eſtate he 
now hath, and at the ſaid Time when, Ce. 
had of and in the ſaid Meſſuage and Land with 
the Appurtenanees, from Time whereof the 
Memory of Man is not to the contrary, have 
had, and have uſed and been accuſtomed to 


9 to 


have, and the ſaid W. F. (till of Right ovght 
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to have for himſelf and themſelves, his and 
their Farmers and Tenants of the ſaid Meſſu- 
age and Land with the Appurtenances, the 
ſole and ſeparate Paſture of the faid Place in 
which, Sc. every Year from the Feaſt of 41! 
Saints according to the Old Stile, until the 
Feaſt of the Purification of the Bleſſed Virgin 
Mary, according to the ſame Stile then next 
following, to be had and taken with Sheep as 
to the ſaid Meſſuage and Land with the Ap- 
purtenances belonging and appertaining; and 
the ſaid V. F. being ſo ſeiſed of the ſaid Meſ- 
ſusge and Land with the Appurtenances, af- 
terwards, and before the ſaid Time when, 6c. 
to wit, on the twentieth Day of September in 
the Year of our Lord one thouſand ſeven hun- 
dred and fifty- ſix, according to the preſent 
Stile, at V. aforeſaid, demiſed the ſaid Meſ- 
ſuage and Land with the Appurtenances to one 
Job W. to hold the ſame to him from the 

Feaſt of Saint Michael the Archangel then next 

following, according to the preſent Stile, for 

one Whole Year then next to come, and fo 

from Year to Year for ſo long Time as it 

ſhould pleaſe the ſaid V. F. and Job W. by 

virtue of which ſaid Demiſe the ſaid Job 

V. afterwards, and after the Feaſt of Saint 

Michael the Archangel in the Year of our Lord 

one thouſand ſeven hundred and fifty-ſix, ac- 

cording to the preſent Stile, and before the 

ſaid Time when, Sc. (to wit) on the thirtieth 

Day of September in the Year laſt aforeſaid, 

according to the preſent Stile, at V. aforeſaid, 

entered into the ſaid Meſſuage and Land with 

the Appurtenances, and became and was, and 

continually from thenceforth hitherto 1 
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been, and till is poſſeſſed thereof, and being ."- 
ſo poſſeſſed thereof, he the ſaid Fob W. after- | 
wards, and before the ſaid Time when, Ce. 
(to wit) on the twentieth Day of December in | 
the Year of our Lord one thouſand ſeven hun- 11 


dred and fifty- eight, according to the preſent | | 
Stile, at V. aforeſaid, gave Leave and Li- | 


cence to the ſaid Adam Luſb to put the ſaid 
eight Sheep into the ſaid Place in which, &c. 
to feed upon the Graſs there growing, by vir- 
tue of which ſaid Licence the ſaid Adam Luſb 1 
afterwards, and after the Feaſt of All Saints in 
that Year, according to the Old Stile, and 
before the Feaſt of the Purification of the Bleſ- 
ſed Virgin Mary then next following, accord- 
ing to the ſame Stile, and before the ſaid Time 
when, &c. (to wit) on the Day and Year in 
the ſaid Declararion mentioned, put the ſaid 
eight Sheep into the ſaid Place in which, &c. 
to feed upon the Graſs there growing, and the 
ſaid eight Sheep were depaſturing in the ſaid 
Place in which, c. on that Occaſion, as they 
lawfully might, till the ſaid Thomas and George 
at the ſaid Time when, Sc. of their own 
Wrong took the ſaid eight Sheep in the ſaid 
Place in which, Cc. and unjuſtly detained the 
lame againſt Gages and Pledges until, Sc. 
in Manner and Form as the ſaid Adam Luſb 
hath above thereof complained againſt them; 
and this he is ready to verify ; Wherefore in 
as much as the ſaid Thomas and George have 
above acknowledged the taking of the ſaid 
eight Sheep in the ſaid Place in which, &c, 
the ſaid Adam Luſh prays Judgment, and his 
Damages by reaſon of the taking and unjuſt 
detaining of the ſame to be adjudged to him, 
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Sc. And the ſaid Adam Luſb, as to the ſaid 
Cognizance of the ſaid Thomas and George by 
them laſtly above made as to the taking of 
the ſaid eight Sheep in the ſaid Declaration 


mentioned, ſays, That they the ſaid Thomas 


and George, by reaſon of any thing therein 
alledged, ought not, as Bailiffs of. the faid 
Mayor, Burgeſſes and Commonalty, to ac- 
knowledge the taking of the ſaid eight Sheep in 
the ſaid Place called the Old Moor in which, 
Sc. to be juſt, becauſe he ſays, that long be- 
fore, and at the ſaid Time when, Sc. one 
W. F. was, and ſtill is ſeiſed of and in the ſaid 
Place called the Old Moor in which, Fc. in 
his Demeſne as of Fee, and being ſo ſeiſed 
thereof he the ſaid William afterwards, that is 
to ſay, on the twentieth Day of December in 
the ſaid Year of our Lord one thouſand ſeven 
hundred and fifty- eight, at V. aforeſaid, gave 


Licence to the ſaid Adam Luſb to put his Cat- 


tle aforeſaid into the ſaid Place called the Old 


Moor, in which, &c. to depaſture the Graſs 


there then growing, by virtue of which Li- 
cence the ſaid Adam Luſb afterwards, and be- 
fore the ſaid Time when, Sc. put the ſaid 
Cattle into the ſaid Place in which, Sc. to 
depaſture the Graſs in the ſame there growing, 
which ſaid Cattle were in the ſaid Place in 
which, Sc. on the Occaſion aforeſaid depaſ- 
turing the Graſs there then growing, until the 
ſaid Thomas and George, on the twenty- ſeventh 
Day of December in the ſaid Year one thouſand 
ſeven hundred and fifty- eight, at the ſaid Pariſh 
of Saint Leonard in W. in the ſaid Place in 
which, Sc. took the ſaid Cattle of the ſaid 
Adam Luſh, and unjuſtly detained the ſame 

againſt 
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againſt Gages and Pledges until, c. in Man- 
ner and Form as the ſaid Adam Luſb hath 
above thereof complained againſt them; With- 
out this, that the faid Mayor, Burgeſſes and 
Commonalty of the Borough of . aforeſaid, 
at the ſaid Time when, Sc. were ſeiſed in their 
Demeſne as of Fee of and in the ſaid Waſte 
or Common Paſture called the Old Moor, in 
which, Sc. as the ſaid Thomas and George have 
in their ſaid Cognizance above alledged; and 
this the ſaid Adam Luſb is ready to verify; 
Wherefore in as much as the ſaid Thomas and 
George have above acknowledged the taking of 
the ſaid eight Sheep in the ſaid Place called 
the Old Moor, in which, Cc. the ſaid Adam 
Luſb prays Judgment, and his Damages by 
reaſon of the taking and unjuſt detaining of 
the fame to be adjudged to him, Sc. And 
for further Plea in Bar to the ſaid Cognizance 
of the ſaid Thomas and George by them laſtly 
above made as to the taking of the ſaid eight 
Sheep in the ſaid Declaration mentioned, the 
ſaid Adam Luſb, by Leave of the Court here 
to him for this Purpoſe granted, according to 
the Form of the Statute in ſuch Caſe lately 
made and provided, ſays, That the ſaid Tho- 
mas and George, by reaſon of any thing there- 
in alledged, as Bailiffs of the ſaid Mayor, Bur- 
geſſes and Commonalty, ought not to acknow- 
ledge the taking of the faid eight Sheep in the 
ſaid Place in which, Fe. to be juſt, becauſe 
he ſays, that long before, and at the ſaid Time 
when, Ce. one William F. was, and ſtill is 
ſeiſed of and in diverſe (to wit) fifteen Acres 
of Land with the Appurtenances, lying and 
being in a certain Cloſe called Portman's Field, 
| otherwiſe 
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otherwiſe Saint Jobn's Field, lying at V. afore- 
ſaid, in his Demeſne as of Fee, and that the 
ſaid William F. and all thoſe whoſe Eſtate he 
now hath, and at the ſaid Time when, Se. 
had of and in the ſaid fifteen Acres of Land 
with the Appurtenances, from Time whereof 
the Memory of Man is not to the contrary, 
have had, and have uſed and been accuſtomed 
to have, and the ſaid William F. ſtill of Right 
ought to have for himſelf and themſelves, his 
and their Farmers and Tenants, Occupiers of 
the ſaid fifteen Acres of Land with the Ap- 
purtenances, Common of Paſture in and upon 
the ſaid Place called the Old Moor, in which, 


Sc. for all his and their commonable Sheep 


levant and couchant upon the ſaid fifteen Acres 


of Land with the Appurtenances, every Year 


from the Feaſt of All Saints, according to the 
Old Stile, until the Feaſt of the Purification of 
the Bleſſed Virgin Mary then next following, 
according to the ſame Stile, as to the ſaid fif- 
teen Acres of Land with the Appurtenances 
belonging and appertaining; and the ſaid Wil- 
liam F. being ſo ſeiſed thereof before the ſaid 
Time when, Sc. (to wit) on the twentieth 
Day of September in the Year of our Lord one 
thouſand ſeven hundred and fifty-ſix,. ac- 
cording to the preſent Stile, at V. afore- 
ſaid, demiſed the ſaid fifteen Acres of Land 
with the Appurtenances (amongſt other Things) 
to one Feb V. to have and to hold the ſame 
to the ſaid Fob . from the Feaſt of Saint 
Michael the Archangel then next enſuing, ac- 
cording to the preſent Stile, for and during 
one whole Year thence next following, and ſo 
from Year to Year for ſo long Time as it ſhould 

pleaſe 


AB ©. NB 1: X; 
pleaſe the ſaid William F. and Fob M. by virtue 
of which ſaid Demiſe the ſaid 70 W. after- 
wards, and after the Feaſt of Saint Michael one 
thouſand ſeven hundred and fifty-ſix, according 
to the preſent Stile, (to wit) on the thirtieth 
Day of September in the Lear laſt mentioned, 
according to the preſent Stile, entered into the 
ſaid fifteen Acres of Land with the Appurte- 
nances, and became and was poſleſſed thereof, 
and continued ſo poſſeſſed thereof until and 
upon the thirtieth Day of October in the Year 
one thouſand ſeven hundred and fifty-eight, 


according to the preſent Stile; and being ſo 


poſſeſſed thereof he the ſaid Fob V. after- 
wards, and before the ſaid Time when, Ce. 
(to wit) on the ſaid thirtieth Day of OFober 
in the Year of our Lord one thouſand ſeven 
hundred and fifty-eight, according to the pre- 
ſent Stile, at V. aforeſaid, demiſed the ſaid 
lifteen Acres of Land with the Appurtenances 


to the ſaid Adam Luſh, to hold the ſame to him 
from the Feaſt of All Saints, according to the 


Old Stile, then next enſuing, until the Feaſt of 
the Purification of the Bleſſed Virgin Mary then 
next following, according to the ſame Stile; 
by virtue of which ſaid laſt-mentioned De- 
miſes the ſaid Adam Luſb afterwards, and be- 
fore the ſaid Time when, c. (to wit) on the 
thirteenth Day of November in the Year of our 
Lord one thouſand ſeven hundred and fifty- 
eight, entered into the ſaid fifteen Acres of 
Land with the Appurtenances, and became 
and was poſſeſſed thereof; and being ſo poſ- 
ſeſſed thereof he the ſaid Adam Luſb after the 
ſaid Feaſt of All Saints, according to the Old 
Stile, in the Year laſt aforeſaid, and before the 


ſaid 
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ſaid Time when, Sc. (to wit) on the fame 
Day and Year in the ſaid Declaration men- 
tioned, put the ſaid eight Sheep, then being 
the commonable Sheep of the ſaid Adam Luſb, 
and levant and couchant in and upon the ſaid 
fifteen Acres of Land with the Appurtenances, 
into the ſaid Place in which, &c. to feed up- 
on the Graſs there growing, and to uſe his 
ſaid Common of Palinar- there, and the faid 
eight Sheep were depaſtiring in the ſaid Place 
in which, Sc. on that Cccafion, as they law- 
fully might, till che ſaid Thomas and George, 
before the Feaſt of the Purification of the Bleſ- 


ſed Virgin Mary then next following, accord- 


ing to the Old Stile, (to wit) at the ſaid Time 
when, Fc. of their own Wrong took the ſaid 
eight Sheep in the ſaid Place in which, Cc. 
and unjuſtly detained the ſame againſt Gages 
and Pledges until, &c. in Manner and Form 
as the ſaid Adam Luſh hath above thereof com- 
plained againſt them; and this he is ready to 
verify; Wherefore in as much as the faid Te- 
mas and George have above acknowledged the 
taking of the ſaid eight Sheep in the ſaid Place 
in which, Sc. the ſaid Adam Luſh prays Judg- 
ment, and his Damages by reaſon of the ta- 
king and unjuſt detaining of the ſame to be 
adjudged ro him, Sc. And for further Plea 

in Bar to the ſaid Cognizance of the ſaid Tho- 


mas and George by them laſtly avove made as 


ro the taking of the ſaid eight Sheep in the 
faid Declaration mentioned, the ſaid Adam 
Lufh, by like Leave of the Court here to him 
for this Purpoſe granted, according to the 
Form of the Statute in ſuch Caſe lately made 
and provided, fays, That the iaid Thomas and 

George, 
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George, by reaſon of any thing therein alledged | 
as Bailiffs of the ſaid Mayor, Burgeſſes and | | 
Commonalty, ought not to acknowledge the 
taking of the ſaid eight Sheep in the ſaid Place 
in which, Sc. to be juſt, becauſe he ſays that | 
true it is, that the ſaid Place called the Old 
Moor in which, Fc. long before, and at the 
ſaid Time when, Sc. was and ſtill is a cer- 
tain large Waſte or Paſture called and known | 
by the ſeveral Names of the Old Moor, other- 
wiſe Portman's Moor, otherwiſe Portman's Mead, | 
containing by Eſtimation a large Number of |] 
Acres (to wit) forty Acres lying and being at | 4 
V. aforeſaid in the County of Berks afore- | | 
ſaid, as the ſaid Thomas and George have in 1 
their ſaid Cognizance above alledged; But the *. 
ſaid Adam Luſb further ſays, That long be- 11 
fore, and at the ſaid Time when, Sc. one | | 
William F. was, and till is ſeiſed of and in a | | 
certain Meſſuage and diverſe, (to wit) one 
hundred Acres of Land with the Appurtenan- 9 
ces, ſituate, lying and being at V. aforeſaid, | 
in his Demeſne as of Fee, and that the ſaid [| 
William F. and all thoſe whoſe Eſtate he now | 
hath, and at the ſaid Time when, Sc. had of 
and in the ſaid Mefluage and Land with the [ 
Appurtenances, from Time whereof the Me- | 


mory of Man is not to the contrary, have had, | 
and have uſed and been accuſtomed to have, | 
and the ſaid William F. ſtill of Right ought to 
have for himſelf and themſelves, his and their 
Farmers and Tenants of the ſaid Meſſuage 
and Land with the Appurtenances, the ſole 
and ſeparate Paſture of the ſaid Place in which, 
Sc. every Year from the Feaſt of All Saints, 
according to the Old Stile, until the Feaſt E 

the 
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the Purification of the Bleſſed Virgin Mary, ac- 


cording to the ſame Stile then next following, 
to be had and taken with Sheep, as to the ſaid 
Meſſuage and Land with the Appurtenances 
belonging and appertaining; and the ſaid Wil- 
liam F. being ſo ſeiſed of the ſaid Meſſuage 
and Land with the Appurtenances, afterwards, 
and before the ſaid Time when, Sc. (to wit) 
on the twentieth Day of September in the Year 


of our Lord one thouſand ſeven hundred and 


fifty-ſix, according to the preſent Stile, at V. 
aforeſaid, demiſed the ſaid Meſſuage and Land 
with the Appurtenances to one 70 W. to hold 
the ſame to him from the Feaſt of Saint Mi- 
chael the Archangel then next following, ac- 
cording to the preſent Stile, for one whole Year 
then next to come, and fo from Year to Year 
for ſo long Time as it ſhould pleaſe the ſaid 
Wilkam F. and Feb W. by virtue of which ſaid 
Demiſe the ſaid Job W. afterwards, and after 
the Feaſt of Saint Michael the Archangel in 
the Year of our Lord one thouſand ſeven hun- 
dred and fifty-ſix, according to the preſent 
Stile, and before the ſaid Time when, Sc. (to 
wit) on the thirtieth Day of September in the 
Year laſt aforeſaid, according to the preſent 
Stile, at V. aforeſaid, entered into the ſaid 
Meſſuage and Land with the Appurtenances, and 
became and was, and continually from thence- 
forth hitherto hath been, and ſtill is poſſeſſed 
thereof; and being ſo poſſeſſed thereof he the 
ſaid Fob W. afterwards, and before the ſaid 
Time when, Sc. (to wit) on the twentieth 
Day of December in the Year of our Lord one 
thouſand ſeven hundred and fifty-eight, ac- 
cording to the preſent Stile, at W. aforeſaid, 

gave 


. 
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gave Leave and Licence to the ſaid Adam Luſb 
to put the ſaid eight Sheep into the ſaid Place 
in which, Sc. to feed upon the Graſs there 
growing, by virtue of which ſaid Licence the 
ſaid Adam Luſb afterwards, and after the Feaſt 
of All Saints in that Year, according to the Old 
Stile, and before the Feaſt of the Purification 
of the Bleſſed Virgin Mary then next following, 
according to the ſame Stile, and before the 
ſaid Time when, Cc. (to wit) on the ſaid Day 
and Year in the ſaid Declaration mentioned, put 
the {aid eight Sheep into the ſaid Place in which, 
Sc. to feed upon the Graſs there growing, and 
the ſaid eight Sheep were depaſturing in the ſaid 


Place in which, Fc. on that Occaſion, as they 


lawfully might, till the ſaid Thomas and George 
at the ſaid Time when, Sc. of their own 
Wrong took the faid eight Sheep in the ſaid 
Place in which, Fc. and unjuſtly detained the 
ſame againſt Gages and Pledges until, Sc. in 
Manner and Form as the ſaid Adam Luſh hath 
above thereof compiained againſt them; and 
this he is ready to verify; Wherefore in as 
much as the ſaid Thomas and George have 
above acknowledged the taking of the ſaid 
eight Sheep in the ſaid Place in which, Sc. 


the ſaid Adam Luſh prays Judgment, and his 


Damages by reaſon of the taking and unjuſt 


detaining of the ſame to be adjudged to him, 
Sc. | 
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And the ſaid Thomas and George, as to the Replication; 


ſaid Plea of the ſaid Adam Luſh by him firſt 
above pleaded in Bar, as to the ſaid Cogni- 
Zzance of the ſaid Thomas and George by them 
firſt above made, as before, ſay, That the ſaid 
Place called the Old Moor in which, &c. at 
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the ſaid Time when, Fc. was Parcel of the 
Manor of V. in the ſaid Cognizance men- 
tioned, as the ſaid Thomas and George have in 
their ſaid Cognizance above alledged; and of 
this they put themſelves upon the Country, 
and the ſaid Adam Luſb doth the ſame, e. 
And the ſaid Thomas and George as to the ſaid 
Plea of the ſaid Adam Luſb by him ſecondly 
above pleaded in Bar to the ſaid Cognizance 
of the ſaid Thomas and George by them firſt 
above made, ſay, That the ſaid eight Sheep 
in the {aid Declaration mentioned were at the 
ſaid Time when, Cc. in the ſaid Place called 
the Old Moer in which, Sc. wrongfully feed- 
ing and depaſturing on the Graſs there then 
growing, and doing Damage there to the ſaid 


Mayor, Burgeſſes and Commonalty aforeſaid, 


as the ſaid Thomas and George have above in 
their ſaid Cognizance alledged; Without this, 
that the ſaid William F. and all thoſe whoſe 
Eſtate he now hath, and at the ſaid Time when, 
Sc. had of and. in the ſaid fifteen Acres of 
Land with the Appurtenances, from Time 
whereof the Memory of Man is not to the 
contrary, have had, and have uſed and been 
accuſtomed to have, and ſtill of Right ought 
to have for himſelf and themſelves, his and 
their Farmers and Tenants, Occupiers of the 
ſaid fifreen Acres of Land with the Appurte- 
nances, Common of Paſture in and upon the 
ſaid Place called the Old Moor, in which, Ge. 
for all his and their commonable Sheep levant 
and couchant upon the ſaid fifteen Acres of 
Land with the Appurtenances, every Year 
from the Feaſt of All Saints, according to the 
Old Stile, until the Feaſt of the Purification 1 
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the Bleſſed Virgin Mary then next following, 
according to the ſame Stile, as to the ſaid fif- 
teen Acres of Land with the Appurtenances 
belonging and appertaining, in Manner and 
Form as the ſaid Adam Luſb hath above in his 
ſaid Plea in that Behalf alledged; and this the 
ſaid Thomas and George are ready to verify 
Wherefore they pray Judgment, and a Re- 
turn of the ſaid eight Sheep, together with 
their Damages, c. according to the Form of 
the Statute, Ec. to be adjudged to them, &c. 

And the ſaid Thomas and George, as to the 
ſaid Plea of the ſaid Adam Luſb by him third- 
ly above pleaded in Bar to the ſaid Cognizance 
of the ſaid Thomas and George by them firſt 
above made, ſay, That the ſaid eight Sheep 
in the ſaid Declaration mentioned were at the 
{aid Time when, Sc. in the ſaid Place called 
the Old Moor in which, Sc. wrongfully feed- 
ing and depaſturing on the Graſs there then 
Nass and doing Damage there to the ſaid 

layor, Burgeſſes and Commonalty aforeſaid, 

as the ſaid Thomas and George have above in 
their ſaid Cognizance alledged; Without this, 
that the ſaid William F. and all thoſe whoſe 
Eſtate he now hath, and at the ſaid Time 
when, Sc. had of and in the ſaid Meſſuage 
and Land in that Plea mentioned with the 
Appurtenances, from Time whereof the Me- 
mory of Man is not to the contrary, have had, 

and have uſed and been accuſtomed to have, 


and ſtill of Right ought to have for himſelf 


and themſelves, his and their Farmers and 
Tenants, of the ſaid Meſſuage and Land with 
the Appurtenances, the ſole and ſeparate Paſ- 
ture of the ſaid Place in which, Sc. every 

8 Lear 


258 


A PP E N D 1 X. 


Year from the Feaſt of All Saints, according 
to the Old Stile, until the Feaſt of the Purifi- 
cation of ihe Bleſſed Virgin Mary, according 
to the ſame Stile, then next following, to 


be had and taken with Sheep, as to the ſaid 


Meſſuage and Land with the Appurtenances 
belonging and appertaining, in Manner and 
Form as the ſaid Adam Luſb hath above in his 
ſaid Plea in that Behalf alledged; and this the 
ſaid Thomas and George are ready to. verify ; 
Wherefore they pray Judgment, and a Return 
of the ſaid eight Sheep, together with their 
Damages, Sc. according to the Form of the 


Statute, Sc. to be adjudged to them, Sc. 


And the ſaid Thomas and George, as to the ſaid 
Plea of the ſaid Adam Luſb by him firſt above 
pleaded in Bar to the ſaid Cognizance of the 
ſaid Thomas and George by them ſecondly 


above made, ſay, That the ſaid Mayor, Bur- 


geſſes and Commonalty of the ſaid Borough 
of V. aforeſaid, at the ſaid Time when, Se. 
were ſeiſed in their Demeſne as of Fee of and 
in the ſaid Waſte, or Common Paſture, called 
the Old Moor in which, Ec. in Manner and 
Form as the ſaid Thomas and George have above 
in their ſaid Cognizance alledged; and of this 
they put themſelves upon the Country, Sc. and 


the ſaid Adam Luſb doth the ſame likewiſe. 


And the ſaid Thomas and George, as to the ſaid 
Plea of the ſaid Adam Luſh by him ſecondly. 
above pleaded in Bar to the ſaid Cognizance 
of the ſaid Thomas and George by them above 
ſecondly made, ſay, That the ſaid eight Sheep 
were at the ſaid Time when, Sc. in the ſaid 
Place called the Old Moor in which, Cc. 
wrongfully feeding and depaſturing 15 By 
| Gra 
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Graſs there then growing, and doing Damage 
there to the ſaid Mayor, Burgeſſes and Com- 
monalty aforeſaid, as the ſaid Thomas and 
George have above in their ſaid Cognizance 
in that Behalf alledged; Without this, that the 
ſaid William F. and all thoſe whoſe Eſtate he 
now hath, and at the ſaid Time when, Se. 
had of and in the ſaid fifteen Acres of Land 
with the Appurtenances, from Time whereof 
the Memory of Man is not to the contrary, 
have had, and have uſed and been accuſtomed 
to have, and ſtill of Right ought to have for 
himſelf and themſelves, his and their Farmers 
and Tenants, Occupiers of the ſaid fifteen 
Acres of Land with the Appurtenances, Com- 
mon of Paſture in and upon the ſaid Place 
called the Old Moor in which, c. for all his 
and their commonable Sheep levant and cou- 
chant upon the ſaid fifteen Acres of Land 
with the Appurtenances, every Year from the 
Feaſt of All Saints, according to the Old Stile, 
until the Feaſt of the Purification of the Bleſſed 
Virgin Mary then next following, according to 
the ſame Stile, as to the ſaid fifteen Acres of 
Land with the Appurtenances belonging and 
appertaining, as the ſaid Adam Luſh hath above 
in his ſaid Plea in that Behalf alledged; and 
this they the ſaid Thomas and George are ready 
to verify; Wherefore they pray Judgment, 


and a Return'of the ſaid Sheep, together with 


their Damages, &c. according to the Form 
of the Statute, &c. to be adjudged to them, 
Sc. And the ſaid Thomas and George, as to 


the ſaid Plea of the ſaid Adam Luſb by him 


thirdly above pleaded in Bar to the ſaid Cog- 
nizance of the ſaid Thomas and George by them 
8 2 ſecondly 
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ſecondly above made, ſay, That the faid Sheep 
in the ſaid Declaration mentioned were at the 
ſaid Time when, Sc. in the ſaid Place called 
the Old Moor in which, &c. wrongfully feed- 
ing and depaſturing on the Graſs there then 
growing, and doing Damage there to the ſaid 
Mayor, Burgeſſes and Commonalty aforeſaid, 
as the ſaid Thomas and George have above in 
their ſaid Cognizance alledged; Without this, 
that the ſaid William F. and all thoſe whoſe 
Eſtate he now hath, and at the ſaid Time 
when, Sc. had of and in the ſaid Meſſuage 
and Land with the Appurtenances in that Plea 
mentioned, from Time whereof the Memory 
of Man is not to the contrary, have had, and 
have uſed and been accuſtomed to have, and 
ſtill of Right ought to have for himſelf and 
themſelves, his and their Farmers and Tenants 
of the ſaid Meſſuage and Land with the Ap- 
purtenances, the ſole and ſeparate Paſture of 
the ſaid Place in which, c. every Year from 
the Feaſt of All Saints, according to the Old 
Stile, until the Feaſt of the Purification of the 
Bleſſed Virgin Mary, according to the ſame 
Stile, then next following, to be had and ta- 
ken with Sheep, as to the ſaid Meſſuage and 
Land with the Appurtenances belonging and 
appertaining, the ſaid Adam Luſb hath above 
in his ſaid Plea alledged; and this they the 
ſaid Thomas and George are ready to verify; 
Wherefore they pray Judgment, and a Return 


of the ſaid Sheep, together with their Da- 


mages, Sc. according to the Form of the 

Statute, Sc. to be adjudged to them, c. 
And the ſaid Adam Luſb, as to the ſaid Plea 
of the ſaid Thomas and George above in Reply 
pleaded 
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pleaded to the ſaid Plea of him the ſaid Adam 
Luſh ſecondly above pleaded in Bar to the ſaid 
Cognizance of the ſaid Thomas and George by 
them firſt above made as before, ſaith, That 
the ſaid William F. and all thoſe whoſe Eſtate 
he now hath, and at the {aid Time when, Sc. 
had of and in the ſaid fifteen Acres of Land 
with the Appurtenances, from Time whereof 
the Memory of Man is not to the contrary, 
have had, and have uſed and been accuſtomed 
to have, and the ſaid William F. (till of Right 
ought to have for himſelf and themſelves, his 
and their Farmers and Tenants, Occupiers of 
the ſaid fifteen Acres of Land with the Ap- 
purtenances, Common of Paſture in and upon 
the ſaid Place called the Old Moor in which, 
Sc. for all his and their commonable Sheep 
levant and couchant upon the ſaid fifteen Acres 
of Land with the Appurtenances, every Year 
from the Feaſt of All Saints, according to the 
Old Stile, until the Feaſt of the Purification of 
the Bleſſed Virgin Mary then next following, 
according to the fame Stile, as to the ſaid 
fifteen Acres of Land with the Appurtenances 


belonging and appertaining, in Manner and 


Form as the ſaid Adam Luſh hath above in his 
{2id Plea in that Behalf alledged; and this the 
laid Adam Luſh prays may be enquired of by 
the Country, and the ſaid Thomas and George 
do the ſame likewiſe. And as to the ſaid Plea 
of the ſaid Thomas and George by them in Re- 
ply pleaded to the ſaid Plea of him the ſaid 
Adam Lufh thirdly above pleaded in Bar to the 
ſaid Cognizance of the ſaid Thomas and George 
by them firſt above made, the ſaid Adam Luſh 
28 before, ſaith, That the ſaid William F. and 


all 
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all thoſe whoſe Eftate he now hath, and at the 
the ſaid Time when, Sc. had of and in the 
ſaid Meſſuage and Land in that Plea in Bar 
mentioned, with the Appurtenances, from Time 
whereof the Memory of Man is not to the 
contrary, have had, and have uſed and been 
accuſtomed to have, and the ſaid William F. 
ſtill of Right ought to have for himſelf and 
themſelves, his and their Farmers and Tenants 
of the ſaid Meſſuage and Land with the Ap- 
purtenances, the ſole and ſeparate Paſture of 
the ſaid Place in which, Cc. every Year from 
the. Feaſt of All Saints, according to the Old 
Stile, until the Feaſt of the Purification of the ' 
Bleſſed Virgin Mary, according to the ſame 
Stile, then next following, to be had and taken 
with Sheep, as to the ſaid Meſſuage and Land 
with the Appurtenances belonging and apper- 
taining, in Manner and Form as the ſaid Adam 
Luſh hath above in his ſaid Plea in that Behalf 
alledged; and this the ſaid Adam Luſb allo 
prays may be enquired of by the Country, and 
the ſaid Thomas and George do the ſame like- 
wiſe. And as to the ſaid Plea of the ſaid 
Thomas and George above in Reply pleaded to 
the ſaid Plea of him the ſaid Adam Luſb ſe- 
condly above pleaded in Bar to the ſaid Cog- 
nizance of the ſaid Thomas and George by them 
ſecondly above made, as before, ſaith, That 
the ſaia William F. and all thoſe whoſe Eſtate 
he now hath, and at the ſaid Time when, e. 
had of and in the ſaid fifteen Acres of Land 
with the Appurtenances, from Time whereof 
the Memory of Man is not to the contrary, 
have had, and have uſed and been accuſtomed 
to have, and the ſaid Milliam F. ſtill of 1. 

ought 
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ought to have for himſelf and themſelves, his 
and their Farmers and. Tenants, Occupiers 
of the ſaid fifteen Acres of Land with the 
Appurtenances, Common of Paſture in and 
upon the ſaid Place called the Old Moor in 
which, Sc. for all his and their commonable 
Sheep levant and couchant upon the ſaid fif- 
teen Acres of Land with the Appurtenances, 
every Year from the Feaſt of All Saints, ac- 
cording to the Old Stile, until the Feaſt of the 
Purification of the Bleſſed Virgin Mary then 
next following, according to the ſame Stile, 
as to the ſaid fifteen Acres of Land with the 
Appurtenances belonging and appertaining, as 
the ſaid Adam Luſb hath above in his ſaid Plea 
in that Behalf alledged; and this the ſaid Adam 
Luſh alſo prays may be enquired of by the 

Country, and the ſaid Thomas and George do 
the ſame likewiſe. And as to the ſaid Plea of 
the ſaid Thomas and George above in Reply 
pleaded to the ſaid Plea of the ſaid Adam Luſh 
thirdly above pleaded in Bar to the ſaid Cogni- 
Zance of the ſaid Thomas and George by them 
ſecondly above made as before, ſaith, That 


the ſaid William F. and all thoſe whoſe Eſtate 


he now hath, and at the ſaid Time when, Ce. 
had of and in the ſaid Meſſuage and Land 
with the Appurtenances in that Plea in Bar 
mentioned, from Time whereof the Memory 
of Man is not to the contrary, have had, and 
have uſed and been accuſtomed to have, and 
the ſaid William F. ſtill of Right ought to 
have for himſelf and themſelves, his and their 
Farmers and Tenants of the ſaid Meſſuage 
and Land with the Appurtenances, the ſole 
and ſeparate Paſture of the ſaid Place in which, 
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Sc. every Year from the Feaft of All Saints, 
according to the Old Stile, until the Feaſt of 
the Purification of the Bleſſed Virgin Mary, ac- 
cording to the ſame Stile then next following, 
to be had and taken with Sheep as to the ſaid 
Meſſuage and Land with the Appurtenances 
belonging and appertaining, as the ſaid Adam 
Luſh hath above in his ſaid Plea alledged; and 
this the ſaid Adam Luſh alſo prays may be en- 
quired of by the Country, and the ſaid Thomas 
and George do the fame likewiſe. Therefore 


. as well to try this Iſſue as the faid feveral 


other Iſſues above joined between the Parties, 
th. Sheriff is commanded that he cauſe to 
con here in eight Days of the Purification of 
the Bleſſed Virgin Mary, twelve, &c. by whom, 
Sc. who neither, Sc. to recognize, Wc. be- 
cauſe as well, Ge. 


